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PREFACE 

TO SECOND EDITION 


In sending my work again to the press I would like to take the 
opportunity of thanking all those who, personally and in 
reviews, have referred so kindly to the book on its first appear¬ 
ance. The early exhaustion of the first edition may, I trust, 
be taken as further evidence that it is serving a useful purpose. 
I have been particularly interested that there has been a 
demand from the United States of America, Canada, Austra¬ 
lasia, Japan, the Continent, etc., as well as from the insurance 
centres in this country. 

With regard to the York-Antwerp Rules, 1924, I ventured 
the opinion that they would be regarded by the Courts as 
constituting a complete code. It is interesting to record that 
since, in Makis, Vlassopoidos v. British and Foreign, 1928, 
Mr. Justice Roche has so decided, stating in the course of his 
judgment that it is as if the Rules run: Rule A, B, C, and so 
forth, constitute the general rules for general average, and 
then followed the words * and in particular ' i, 2, 3, 4, and so 
on, are cases of general average.’' 

Subsequently, however, an agreement was made between 
members of the Institute of London Underwriters, Lloyd's 
Underwriters' Association, the Liverpool Underwriters’ Associ¬ 
ation, the Chamber of Shipping of the United Kingdom, and 
the Liverpool Steamship Owners' Society, setting aside the 
effect of this decision, viz., that ‘‘ except as provided in the 
numbered Rules I to XXIII inclusive, the Adjustment shall 
be made up in accordance with the lettered Rules A to G 
inclusive." This agreement, of course, is binding only on 
those who are parties to it. 

Another interesting matter is the announcement that on and 
after ist January, 1930, cargo policies signed to brokers by 
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companies which are members of the Institute of London 
Underwriters, or of the Liverpool Underwriters’ Association, 
will contain, in addition to the recognized form of policy 
wording, the following clauses only; The Institute Dangerous 
Drugs Clause, and the Institute F.C. & S., S.R. & C.C., and 
Frustration Clauses; and the Waiver Clause (which last, how¬ 
ever, appears in Lloyd’s form in the first Schedule of the 
Marine Insurance Act, 1906). The words " sunk or burnt ” 
will also be added to the Memorandum, following the word 
“ stranded.” 

These additions are those customarily included by Lloyd’s 
underwriters in their policies. Other clauses, e.g. the Institute 
Cargo Clauses, or special clau.ses, e.g. the Bailee or the Inuring 
Clause, can, of course, be arranged for in individual cases by 
special reference in the Slip. 

The amendments to the clauses appearing in this book, 
authorized by the Institute of London Underwriters to date, 
have been included in this edition. 

It only now remains for me to express a hope that my work 
may continue to be found to merit favourable acceptance. 

O 

155 Leadenhall Street, E.C.3 


F. W. S. P. 
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The preparation of the following pages has given me con¬ 
siderable pleasure, for, in the first place, the subject of Marine 
Insurance is very interesting—indeed, fascinating—on account 
of the essential reasonableness as well as of the antiquity of 
its customs and formulae ; and there is much in the subject's 
appeal that is related to the maritime instincts of the British 
people because of its world-wide commercial associations. In 
the second place, the work has been pleasurable as it has 
been in the nature of a retrospection, the treatise being based 
upon notes and jottings and observations made in the course 
of my business career. 

The book should be regarded as the work of a man engaged 
on the practical side of marine insurance, and I venture to 
hope that my varied experience with leading British and 
Colonial insurance companies, and with Lloyd's brokers, has 
enabled me to treat the subject with understanding and help¬ 
fulness to all interested in it—merchants, shippers, brokers, 
underwriters, adjusters of claims—^practical men as well as 
students in all branches of insurance and commerce. 

Part I will be found to approach the subject as when in¬ 
surances are effected; and Part II—as the likely sequel— 
will be found to deal more directly with the subject from the 
point of view of claims. I have felt that this general division, 
though in places involving a measure of repetition, should 
make possible a more coherent presentation of the many 
details, and, I hope, will result in a clearer view of the subject 
as a whole. 

My endeavour has been to build up the subject theoretically 
and historically, in a wider setting of maritime commerce, so 
that the ancient wording of the policy, and the modern amend¬ 
ing clauses, may be accounted for in relation to each other ; 
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PREFACE 


viii 

and that the need for each part, and the law and practice 
based upon the complete document, may be explained as they 
have appealed to my mind from daily contact and considera¬ 
tion. My aim has been to set this down in language that can 
be read with interest and enlightenment by those who are 
unacquainted with the technicalities of the subject. For this 
reason, moreover, numerous cross-references have been in¬ 
serted. I have also presumed to entertain the idea that the 
copious appendices and indices, besides assisting students, 
will provide additional reasons towards making the book of 
lasting usefulness as a work of reference for busy men in the 
practical conduct of business. 

The outstanding distinction of the book, as its title suggests, 
is its specialization in the Marine Insurance of Goods. Mer¬ 
chants generally, as well as many brokers and underwriters, 
are not directly concerned with insurances of vessels and other 
shipowners' interests. But hitherto it seems to have been 
necessary for them to disentangle the required information 
from that relative to these other interests. Cargo insurance 
and hull insurance really require separate treatment, and 
certain technical features relating to the one differ from those 
rSating to the other. The separate consideration of goods 
has made possible what appears to my mind to be a more 
simple and interesting arrangement of the subject. 

In further justification of my treatise I would observe that 
with the codification of the law relating to Marine Insurance, 
in the Act of 1906, an important development took place 
involving a change of outlook. It cannot be supposed that 
the full effect of this was immediately, or is yet, apparent. 
It remains for each generation to take up the task of inter¬ 
preting the law and practice in the language and attitude 
required by changing conditions. Important from this point 
of view are a number of legal decisions recently delivered. 
Incidental reference may also be made to the Carriage of 
Goods by Sea Act, 1924, and the York-Antwerp Rules, 1924. 
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An endeavour has been made (as can be seen from a glance at 
the special index) to deal with every section in the Marine 
Insurance Act relating to the insurance of goods. 

The courtesy of the Association of Average Adjusters in 
permitting me to incorporate their Rules of Practice I greatly 
appreciate, as also the permission of the Institute of London 
Underwriters to reproduce the clauses bearing their name. 
It also seems fitting that I should acknowledge my general 
indebtedness to the many authorities to ,whose works I have 
from time to time had occasion to refer, including Amould's 
Marine Insurance, to which, as an exhaustive legal treatise, 
most insurance men appeal for guidance. 

I also acknowledge the kindness of several friends in reading 
through the pages when in proof form, in which connection 
I must mention the name of Mr. A. S. Wade. 

F. W. S. P. 

Bromley, Kekt 
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THE MARINE INSURANCE 
OF GOODS 

PART I 

CHAPTER I 

HISTORICAL AND GENERAL INTRODUCTION 

Maritime adventure, especially of recent years, has undergone 
great development and change. Sailing ships have almost 
completely given place to steamers and mo tor-vessels. The 
comparatively rare adventure of former days has developed 
into the regular trade and commerce of to-day. Both ships and 
their cargoes arc now much greater in bulk and in value. At 
one time a ship and her cargo were often of the same ownership : 
to-day, usually, numerous individual interests are represented 
in the cargo, all joining with ihe ship in the common adventure. 

As soon as trade began to develop, enterprise at home found 
means of assisting those who ventured abroad, and so the early 
English Act (1601), dealing with marine insurance, with fit¬ 
ness and beauty of language, although perhaps with quaint 
simplicity to modern ears, states the matter— 

And whereas it has been time out of mind an usage amongst mer¬ 
chants, both of these realms and of foreign nations when they make 
any great adventure (specially into remote parts), to give some considera¬ 
tion of money to other persons (which commonly are in no small number) 
to have from them assurance made of the goods, merchandise, ships, 
and things adventured or some part thereof, at such rates and in such 
sort as the parties assurers and the parties assured can agree, which 
course of dealing is commonly termed a policy of assurance ; by means 
of which policy of assurance it cometh to pass that upon the loss or 
perishing of any ship there followeth not the undoing of any man, but 
the loss lighteth rather easily upon many than heavily upon few, and 
rather upon them that adventure not than those that do adventure, 
whereby all merchants, especially the younger sort are allured to 
venture more willingly and more freely. 
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the marine insurance of goods 


In Queen Elizabeth's reign marine insurance was evidently 
fairly established. Its origin, however, is lost in obscurity. But 
no doubt from earliest times elementary methods of indemnity 
and partnership in maritime adventure existed, and ultimately 
evolved into wliat became known as marine insurance. The 
Lombard merchants, as might be expected from the part they 
took in the early development of trade after the thirteenth 
century, having established themselves throughout Europe 
rivalled the Jews in the business of bankers (then known as 
usurers ") and also developed the possibilities of insurance. 
Their name remains in London to this day in ‘‘ Lombard 
Street," to which reference is made in Lloyd's form of policy— 
" the surest writing or policy of insurance heretofore made in 
Lombard Street.'* 

In the fifteenth, sixteenth, and seventeenth centuries, 
ordinances were promulgated in various important commercial 
centres governing marine insurance and other matters, the 
first of which were those of Barcelona, 1434-1484. In point of 
time these led up to an important effort of codification of 
insurance law and practice in the French Ordonnance de la 
Marine," 1681, which was embodied with but minor revision 
in tfie " Code de Commerce," 1807, and through this means 
became the basis of marine insurance law everywhere. 

The development in Germany concerning insurance was 
ultimately embodied in the North German Code," 1861, which 
was adopted by the German Empire in 1871, and revised in 
1897, and again more recently in 1900 and igio. 

In England, until recently, codification was not regarded 
with favour. The Act of 1601 to which reference has been 
made, established a Court with jurisdiction within the limited 
scope of London, but was ineffective, disputants continuing to 
prefer arbitration. The foreign codes and ordinances were 
generally accepted as evidence of custom and practice. 

To Lord Mansfield (Court of King's Bench, 1756-1788) 
important changes in English procedure are due, and he is 
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said to have practically created the commercial law of England. 
Drawing on the Continental codes and ordinances already in 
existence he deduced principles which have since been parts 
of the law of this country. And from time to time since 
precedents have been established and a system of case-law 
built up- until, at last, in 1894, the wliole was codified and 
introduced as a bill into Parliament by Lord Herschell (Lord 
Chancellor). General agreement was finally reached, and in 
1906 the Marine Insurance AeP was passed into law. Subse¬ 
quent legal actions have been concerned with the interpretation 
of this Act, to which, therefore, as the authoritative standard, 
constant reference will be made in the following pages. 

An addition to the marine insurance law of England was 
n:^ade in 1909 by an Act to prohibit Gcimbling on Loss by 
Maritime Perils. 

In the first schedule of the Marine Insurance Act is given 
a form of policy known as “ Lloyd’s,'' to which name reference 
has previously been made. It is interesting to note that this 
form is practically identical with that prescribed in the Ordi¬ 
nance of Florence in 1523, so that shipowners and merchants 
of to-day, their giant liners and valuable cargoes, are insured 
on a similar form of policy as were the adventurers of by-gone 
centuries. And the name of Lloyd's introduces another aspect 
of the historical development without which this chapter would 
be incomplete. The name has become associated with various 
British insurance and shipping institutions (which will be 
described in later chapters), and foreigners have in many 
cases adopted it, sometimes apparently misunderstanding its 
origination and significance. 

It was in the seventeenth century that Edward Lloyd kept 
a coffee house in London, to which resorted sea captains, 

^ See Appendix A, page 289, In this Act it is especially provided (Sect. 91), 
however, that where not inconsistent therewith “ the rules of the common law, 
including the law merchant," shall continue to apply to marine insurance 
contracts. The requirements of the Stamp Act, and of the Companies Acts, 
also, are unaffected thereby. 

* See Appendix B, page 319. 



4 


THE MARINE INSURANCE OF GOODS 


merchants, and others interested in maritime commerce. Here, 
as no doubt in other similar houses, they found it convenient 
to transact business, including that of the insurance of ships 
and merchandise. With enterprise and for the convenience of 
his customers the proprietor, amongst other activities, collected 
information concerning shipping, and in this way his name 
became associated not only with the meeting-place of under- 
witers and their clients, but also with the publications and 
other matters for which the name of '' Lloyd '' is to-day 
famous. 

The coffee-house business was originally conducted in Tower 
Street, and was later removed to Lombard Street, until in 1774 
Lloyd's Underwriters obtained accommodation at the Royal 
Exchange. Although, of course, the insurance activities are 
now supreme, the name has been conveniently retained. Old 
associations are not forgotten, however, for at Lloyd's there 
is still the Captains’ Room, and the liveried messengers 
continue to be known as waiters. 

In the year 1925 the King laid the foundation stone of the 
new Lloyd’s Building in Leadenhall Street (and Lime Street), 
ujK)n the site of the India House, at one time the home of the 
famous East India Company. Removing from the Royal 
Exchange in April, 1928, the underwriting activities associated 
with Lloyd’s are being conducted there with the conveniences 
of the specially planned building, which also provides brokers 
and a number of important marine insurance companies with 
office accommodation. 

But again to take up the threads of past history, marine 
underwriting in England may be said to have remained solely 
in private hands until 1720, when charters of incorporation 
were granted to the London Assurance and the Royal Exchange 
Assurance. This led to bitter controversy with the private 
underwriters who had operated from Lloyd’s and elsewhere. 
But the conflicts of those days have now given place to friendly 
though keen competition ; Lloyd's underwriters have increased 
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in numbers and importance, and in addition to the two corpora¬ 
tions named there are now many other powerful and wealthy 
insurance companies, particularly in London and Liverpool, 
with branches and agencies throughout the world. There are, 
of course, important Colonial and foreign concerns also, but 
London claims to be the principal insurance market of the 
world. 

The reputation of English practice and law in the satis¬ 
factory settlement of claims is an important factor in this 
supremacy, although, as the foregoing outline would naturally 
suggest, the practice, customs, and laws of marine insurance 
are fundamentally similar in the various countries of the world. 
In America the English form of policy has been adopted, and 
the judges of the American Courts in determining cases often 
openly profess to follow English precedents, even to the extent 
of quoting legal decisions at length ; although in certain 
important particulars divergent Continental European practice 
is followed. 

Attempts have been made to harmonize more completely 
the insurance law and practice of maritime nations, and con¬ 
ferences under the auspices of the International Law Associa¬ 
tion have been held with that end in view. Among the many 
matters in respect to the insurance of goods upon which diver¬ 
gences exist, mention may be made of Double Insurance and 
Constructive Total Loss. It is probable that the desirable 
work of harmonization and simplification, interrupted by the 
Great War, will be again taken up, as has already been done 
with partial success on matters concerning the carriage of 
goods by sea (bills of lading) and General Average, in the 
Hague Rules and the York/Antwerp Rules, 1924, respectively. 
It has been well stated that “ there is for maritime commerce 
only one sea.'' 

Following upon the foregoing brief review of the develop¬ 
ment of maritime adventure and of the history of marine 
insurance, and approaching the more practical aspects of the 
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subject, it will now prove advantageous to obtain a general 
definition of marine insurance and of the contract whereby 
effect is given to the insurance requirements of modern 
commerce. 

By what is known as Marine Insurance the underwriter 
(assurer or insurer, as he is also called) takes upon himself 
certain of the risks and their consequences, such as would 
otherwise be borne by the assured (or insured), in respect of 
the insured property in its exposure to maritime perils. The 
underwriter's agreement to do so is expressed in the form of 
contract known as the policy. In the words of the English 
Marine Insurance Act, igo6 (Sect, i)— 

A contract of marine insurance is a contract whereby the insurer 
undertakes to indemnify the assured, in manner and to the extent 
thereby agreed, against marine losses, that is to say, the losses incident 
to marine adventure. 

The protection afforded by the undervTiter may be extended 
so as to provide also against losses incidental to the navigation 
of inland waters, to which, for instance, a consignment of goods 
from Manchester to Bagdad would be exposed, or to any land 
ris^ which may be in conjunction with the sea voyage, including 
stdrage, and road or rail transit, as when goods leave a manu¬ 
facturer's warehouse at Bradford for a sea port en route for 
shipment. Unless such inland extensions of the sea voyage, 
including the route followed, are clearly established by usages 
of trade, it is necessary that they be expressed in the policy. 
The insurance of goods or articles and papers of value from 
place to place by land transit only—as, for instance, from 
London to Edinburgh—is also undertaken by marine under¬ 
writers, such risks being regarded as analogous to marine 
adventure. (Sect. 2.) 

The protection afforded by insurance is limited by the terms 
of the policy. Certain perils accepted by the underwriter, who 
agrees to indemnify the assured in respect of losses consequent 
thereon, are enumerated in the standard form of the document, 
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namely, perils of the seas, fire, war perils, pirates, rovers, 
thieves, captures, seizures, restraints, and detainments of 
princes and peoples, jettisons, barratry, and any other perils, 
either of a like kind or which may be (specially) designated by 
the policy/' (Sect. 3.) The maritime perils" named are 
nowadays, however, invariably qualified either by limitation 
or extension, or both, and small damage is often excluded. 

It will therefore be necessary to examine the scope of the 
policy itself, and to reduce its archaic and technical language 
to practical significance, and also to consider customary limita¬ 
tions and additions in the risks covered, together with the 
means adopted in expressing the complete agreement, as is now 
found to be necessary by modern conditions of trade. Only 
then will it be possible for the merchant, or other person desiring 
the insurance of his property, to obtain the measure of protec¬ 
tion required, and, in the event of loss, to receive the proper 
indemnity without misunderstanding and dissatisfaction. 

With general reference to the extension of the policy to 
include other risks besides those '' of the sea, etc.," it may now 
be stated that the more hazardous the peril the greater the 
difficulty in obtaining protection—it is not merely a question 
of increased premium, for certain catastrophic perils are 
regarded as being beyond the scope of private insurance enter¬ 
prise. This latter statement was illustrated during the late 
war, when it became necessary to the conduct of trade for the 
government of this country to institute a war risks insurance 
scheme. There are to be differentiated, moreover, other risks 
associated with the very nature of the property insured, such 
as the wear and tear of a steamer's machinery, or the inherent 
vice of fruit, and others, of which delay and loss of market 
may for the present serve as examples. These may be described 
as commercial risks. They are not included in the general 
wording of the policy, and with them—for reasons which will 
become clearer with fuller consideration—prudent underwriters 
are not usually concerned. 
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Subjects of marine insurance are many and various, but all 
may be grouped into two classes; namely, the ship and the 
cargo—^with their respective owners and interested parties. 
Any person who has a pecuniary interest at stake may effect 
insurance. Associated with the ship (and the shipowner) are 
such interests as " freight, passage money, commission, profit 
or other pecuniary benefit, or the security for any advances, 
loan, or disbursements,” and certain liabilities to third parties, 
in re.spect of which insurances may be, and are commonly, 
effected. Similarly, insurances may be effected by all having 
pecuniary interest in the safe transit of goods or merchandise ; 
especially, therefore, the buyer and the seller, the merchant and 
the shipper. (Sects. 3-15.) 

As indicated by the title of this book, it is with the latter— 
insurances concerning goods, and of those persons interested 
in goods—that the following chapters wU deal, in the elabora¬ 
tion of the many aspects of the subject to which allusion has 
been made. 



CHAPTER II 

MODERN COMMERCE 

Among the noteworthy paintings empanelled on the interior 
walls of the Royal Exchange, London, are to be found two which 
serve to illustrate the contrast between ancient and modern 
methods of trading. On the one side of the main entrance will 
be seen that entitled Phoenicians Trading with the Early 
Britons on the Coast of Cornwall,’' and, on the other side, that 
entitled Modern Commerce.” As illustrated in the first 
picture, where the Phoenicians arc depicted exchanging their 
manufactured cloths for the skins of wild animals and other 
articles which were the natural possessions of the ancient 
Briton, the earliest form of trading was by the simple means of 
barter—goods were excljanged for goods. But in the usual 
course of trading to-day the merchant is not concerned in this 
manner with direct exchange. He becomes involved in a 
complicated system, known as modern commerce, which is 
suggested by the second picture. As a background to the busy 
scenes of labour at the docks, and the intermingling of the 
products of the Orient with those of the Occident, tower the 
organizations of shipping and finance. 

The Parties 

The manufacturer buys his raw material and sells his manu¬ 
factured goods, each transaction being in all probability with 
different clients. And this is equally true of all classes of 
traders. In modern commerce the merchant considers how to 
obtain or dispose of his particular line of goods or commodities, 
leaving the adjustment formerly effected in the one transaction 
of direct exchange to the counter-balancing trading of others. 
This is made possible by means of financial and banking facil¬ 
ities, with resulting increase in trade and numerous advantages 
to the community. 


9 
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Even at a comparatively recent date, too, it was common for 
the merchant who traded overseas to own the vessel which 
transported his goods. But now this is very seldom so. For 
with the expansion of trade, shipowners, as a separate class, have 
come into being, specializing in the carriage of goods (and mails 
and passengers) to all parts of the world. There are now regular 
services of vessels, large and small, traversing all the trade 
routes, from continent to continent, from port to port, provid¬ 
ing facilities for the exportation and importation of all kinds 
of things in large and small quantities, according to the require¬ 
ments of the peoples and the enterprise of their merchants. 

Meat is brought from the Argentine, wool from Australia, 
butter and cheese from New Zealand, cotton from Egypt and 
America, wheat from Canada, spices and sugar from the Indies, 
rice and tea from India, gold and diamonds from Africa— 
multitudinous kinds of products are brought from these and 
from other parts of the earth. And to them, by the indirect 
processes of exchange, are sent manufactured goods, machin¬ 
ery, etc., and other products, which are conveniently produced 
here bj^ the enterprise of man, or are found here by the endow¬ 
ment of nature ; so that the products of the earth are shared 
and labour is distributed to greater advantage. 

Modern commerce is thus seen to be divided into several 
departments. And witlumt in any way determining the relative 
importance of these several departments, it is the more particu¬ 
lar purpose of this survey to see the place, in relation to the 
whole, occupied by marine insurance. Each sphere of modern 
commerce in supplying a recognized need or convenience has 
secured its own place in a system which is established by 
common consent. Each is part of a whole, inter-related and 
interdependent ; and the importance of the whole is the thing 
of most significance. With this understanding it may certainly 
be said of marine insurance that it is essential to the system 
of modern commerce. It forms an important part of the 
naturally developed system to which allusion has been made. 



MODERN COMMERCE 


II 


It is readily discernible that without the facilities afforded 
by the shipowner, the banker, and the underwriter, the expor¬ 
tation and importation of goods and commodities would be 
seriously curtailed, with the result that many things now 
enjoyed and considered necessary would not be possible. 

One has but to imagine, in the first place, the limitations of 
the merchant who (supposing it were possible in this day of 
interdependence) did not insure. Suppose, for example, his 
goods were destined for Australia, or Thili, or, that liis com¬ 
modities were coming home from the Far East ; for weeks he 
would have to conserve liis ca])ital against the eventuality of 
their loss at sea, instead of being free again to put it to further 
use. In some cases the amount at risk in one ship’s bottom 
would be large, and unless the merchant’s resources were 
sufficient to enable him to extend his activities on the same 
scale over an exceedingly wide sphere, or period of time, so 
that he would be able with the continuous and accumulated 
rewards of business to meet the recurrent misfortunes, he would 
soon find it impossible to continue. With the usual limitation 
of capital a crippling loss would soon terminate his useful 
activity, and his enterprise would be repressed. But that is 
unnecessary to-day. 

Business men find it expedient to bring their commitments 
within defined limits, and to trade in their several commodities 
or goods with a termination of their liabilities at the earliest 
possible moment ; whilst, in the interests of economJ^ they 
wish to increase their trade to the greatest magnitude consistent 
with the limits of their capital. Marine insurance offers them a 
means to these ends. Furthermore, as financial settlement 
between l)uyers and sellers is now conveniently made through 
bankers, and as merchants usually operate with the assistance 
of their advances, it becomes necessary to fall in with their 
requirements ; one of which is that the goods be insured, as 
the banker does not wi.sh to be involved in the consequences 
of loss by maritime peril. 
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In other and few words, the system of modem commerce 
has been developed along specialist lines, different sections of 
the commercial community performing the separate functions 
which in the aggregate comprise modern commerce. It may 
be said that, in the transfer of the goods from one ownership 
to another, and from place to place, the function remaining to 
the merchant is the marketing of the goods. The shipowner 
undertakes the duties of carrier ; the function of the banker is 
to arrange the finance of the parties and possibly to provide 
credit ; whilst the underwriter takes upon himself the '' losses 
incident to marine adventure '' to which the goods become 
exposed. 

This may appear to the novice to complicate the exchange 
of goods unnecessarily, but when commerce is viewed from 
within and its gigantic proportions realized, the system is 
seen, on the contrary, to result in the simplification as well as 
the extension of trade, and also in the acceleration of its pro¬ 
cesses. Each party needs but to consider his own specialized 
aspect, and the liabilities each incurs consequently assume 
calculable proportions, in relation to the individual's resources. 
Shipowners, bankers, and underwriters provide a channel along 
which commerce flows more readily. Their transactions form 
a partnership in the business operations of merchants of all 
kinds throughout the world. 

On behalf of the trading community, it may also be said, 
underwriters, with their capital and vast reserves, have become 
the trustees of a fund, from which the contributors (the assured) 
may draw in the event of loss. And in result, the loss of the 
few is shared by the many, and the misfortune of the present 
is spread over time. As is now being demonstrated, following 
the Great War, the reserves accumulated and conserved in 
seasons of trade prosperity serve the community in periods of 
trade depression ; for as the natural consequence of competition 
amongst underwriters cheap insurance is obtainable, which 
probably would not be possible but for the invested reserves. 
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There are, of course, various other reasons for effecting 
insurances, some of which concern particular cases, but suffi¬ 
cient has been said to outline the parts played by the main 
partners in the modern commercial world. One great field of 
insurance concerns the vessels themselves, for shipowners, as 
well as merchants, find it expedient to avail themselves of the 
protection afforded by marine insurance ; but, as already 
stated, that field is outside the limits of the purpose of this 
book. 

In the foregoing survey reference has been made only to 
the principal parties engaged in modern maritime commerce, 
but, besides these, various classes of intermediaries, agents 
or brokers, are commonly employed in one capacity or another. 
Our purpose calls only for the consideration of the services 
of the insurance broker. Like that of other middle-men, the 
justification of his existence rests in his expert knowledge of 
his speciality—in this case, concerning in.surance matters 
generally, including the often conflicting interests of the 
merchant and the underwriter. By specializing in insurance 
matters as between the assured and the insurer, and in his 
understanding of the psychology of the men and of the situa¬ 
tion—for there is a human element in all business transactions 
—the broker lays claim to economise both the time and the 
money of the contracting parties. It cannot be doubted, so 
extended has the field of commerce become, that a merchant 
in many cases secures advantages by the employment of a 
broker—even as he does, although in these cases with primary 
expediency, in availing himself of the facilities of the shipping 
company, the banker, and the underwriter. 

The Documents and Mutual Obligations 

In this way maritime commerce is seen to involve various 
parties, each performing definite functions, although with 
more or less interdependence. And as evidence of the con¬ 
tractual obligations of the respective parties various documents 
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naturally come into existence, and assume importance not only 
to those who make them, but also to the third parties who 
become involved in the transaction. The principal documents 
are the Invoice, the Bill of Lading, the Bill of Exchange, and 
the Policy of Insurance. 

The seller (supplier, consignor or shipper) of the goods 
provides, primarily for the buyer (or consignee), an invoice, or 
other similar document, which specifies various details of the 
goods, including the cost price. The goods may have been sold 
on c.i.f. [cost, insurance, freight) terms, in which case the insur¬ 
ance and the shipping costs will be included, arrangements 
having been made and paid for in the first instance by the seller. 

Insurance may be effected by either party (directly or through 
a broker), and is assignable with the goods, and so the policy 
of insurance comes into being. In some cases the arrangements 
are made by the merchant abroad (the consignee), instructions 
being given to the shipper to make declaration of the shipments 
to the underwriter’s representative in his locality. This will 
be dealt with when considering the different kinds of policies, 
especially open policies and insurance certificates.' 

Similarly, either the buyer or the seller may make arrange¬ 
ments for shipment and the payment of the freight, and on 
behalf of the shipowner a bill of lading*^ or other similar docu¬ 
ment is issued, acknowledging receipt of the goods and as 
evidence of his undertaking to carry and deliver them to the 
consignee named. When the whole or a considerable part of a 
ship is chartered to one party, a document (in some respects 
similar to a bill of lading) known as a Charter Party is employed, 
or the document under which shipment is made is sometimes 
referred to more generally as a Contract of Affreightment. 

And, as previously stated, to effect financial settlement the 
buyer of the goods will possibly send the seller a Bill of Ex¬ 
change, which on presentation to the nominee, usually through 
a banker, will be honoured and in due course payment made. 

^ See page 6i. - See Appendix D, page 340 (inset). 
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Sometimes, as when the buyer employs financial credit, or 
when a letter of credit is used, the banker or his representative 
will require the shipping and insurance documents as affording 
evidence of the goods upon which as securities he makes his 
advances. The documents now assume new importance. 

To the banker these documents become evidence of the 
existence and dispatch of the goods, and the possession of the 
documents implies ownership of the goods. Not wishing to 
be involved in loss resulting from maritime perils (which has 
become the province of the underwriter) he will require—in 
addition to the Invoice and Bill of Lading—a Marine Insur¬ 
ance Policy, satisfying himself upon the financial soundness 
of the underwriter. So also, in turn, the documents have 
become matters of importance to the underwriter. 

In accepting the insurance the underwriter, by his scale of 
rates and conditions, exercises no more than an indirect influ¬ 
ence in the choice of ship, and takes for granted the facts of 
the existence of the goods and of their intended shipment, as 
represented. But, in the event of loss or damage resulting in 
a claim against him, he will require in any case the Invoice 
and the Bill of Lading—as well as the Insurance Policy— 
which will then enable him to be satisfied that everything is 
in order, and that the utmost good faith has been observed by 
the assured. 

It must not be forgotten, also, that the assured in insuring 
his property to some extent sacrifices his liberty of action, and 
involves himself in the obligation of protecting the interests 
of the insurer. Only if he acts correctly—^generally speaking, 
as he would act if he were uninsured—can he substantiate a 
claim. The shipowner, too, as carrier, assumes certain legal 
responsibilities, from which in no sense does the insurance of 
the goods absolve him. He is not, of course, accountable for 
loss or damage arising from maritime perils, whether the goods 
are insured or not, but in the face of every peril and in every 
circumstance he has duties to perform in safeguarding the 
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property entrusted to him—which involve interests both of 
the assured and, indirectly, of the insurer. In some cases it is 
in the hands of the assured or his representatives to safeguard 
the rights of the insurer against the shipowner. 

The responsibilities of shipowners in respect of the goods 
carried vary somewhat according to the laws of different 
nations, and have been the subject of conferences under the 
auspices of the International Law Association, with the result 
that general agreement has been reached in what are known 
as the Hague Rules, 1921, which have been recommended to 
the legislatures of the maritime nations. The rules were in this 
manner at once made effective by Great Britain in the Carriage 
of Goods by Sea Act, 1924,^ and by Canada, Australia, and 
India ; and legislation is now either enacted or pending in 
South Africa, France, and several other countries. The United 
States of America and Germany were the principal objectors 
to the rules as recommended, but it is probably only a matter 
of time before there is general adoption on an agreed basis. 
The value of uniformity is readily apparent, and that the situa¬ 
tion should be defined is important to the shipowner, as well 
as to the shipper and the underwriter. A large measure of 
uniformity has also been obtained in the matter of General 
Average^ in the voluntary adoption in bills of lading of the 
York-Antwerp Rules, which have been recently amended. 

Among the responsibilities more definitely assumed by the 
shipowner under the Hague Rules, and germane to the present 
subject, are those in respect of negligence, pilferage, and non¬ 
delivery. It was complained that in the event of the goods 
shipped in a sound condition being delivered damaged or short, 
the shipowners generally refused to make good the loss, relying 
upon the extensive exceptions to their statutory liability 
which they inserted in their bills of lading as conditions of 
carriage. The new Act (Art III, para. 8), in so far as it applies, 
renders such exceptions legally ineffective. 

^ Appendix D, page 333. 2 See page 255. 
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In some cases, according to the conditions of the insurance 
and the circumstances of the loss, the underwriter is concerned 
in these risks, and the obligation upon the assured to protect 
the underwriter's rights (which become transferred to him) 
against the shipowner, may in this connection find illustration. 
For instance, in the event of dam.age to the goods, it is necessary 
for the consignee before or at the time of removing the goods, or, 
if not then apparent, within three days of discharge to give 
.notice in writing to the shipowner's representative ; or the onus 
of proof that the damage is the ship's responsibility will pass to 
the owner of the goods ; and after twelve months all rights of 
recovery against the ship will lapse. ^ 

In the event of any claim against the shipowner, the assured 
is well-advised to keep his underwriter w^ell informed ; and as 
shipowners, when liable, often seek to compromise the claim, 
the underwriter should be consulted in case the compromise 
be later regarded b}^ him as inadequate, leaving his remedy 
prejudiced by the precipitate action of a well-meaning assured. 
But further consideration of this matter may be left to be dealt 
with in connection with the subject of claims in Part II. 
However, before dismissing the subject of the obligations of 
shipowners and assured toward underwriters, reference should 
be made to what amount to breaches of good faith in the 
indiscriminate issuance, at the request of the shipper, of what 
are described as '' clean " and '' shipped " bills of lading, when 
in fact, the goods are not in sound condition at the commence¬ 
ment of the voyage. 

It was stated previously that the banker and the underwriter 
accept the bill of lading as evidence of the goods having been 
received on board ship, and in this respect their interests in 
the document coincide. But another feature of the bill of 
lading, in addition to the acknowledgment of the actual accept¬ 
ance or lading of the goods, is the statement as to whether or 
not they are received in good order and sound condition. In 

^ See page 186. 


2—(6048) 



l8 THE MARINE INSURANCE OF GOODS 

certain circumstances, as a matter of convenience and for 
considerations of time, and in order to satisfy banking require¬ 
ments, the bill of lading is issued, in exchange for a letter of 
indemnity from the shipper, before the actual lading and 
without examination of the goods, which, nevertheless, are 
stated to have been received in good order and condition. 

In issuing this “ clean ’’ bill of lading the shipowner dis¬ 
regards the possibility of the goods being already damaged, 
or damaged during the interval that elapses before the goods 
are actually loaded. 

The practice is even extended to shipments of goods known 
to be in bad condition. The practice offends against the 
principle of good faith, especially in that the shipper under¬ 
takes to indemnify the shipowner for his irregularity. 

Whatever may be the justification of the practice, innocent 
no doubt in most cases in its inception, it is readily apparent 
that underwriters' dependence upon the bill (^f lading, as evi¬ 
dence of the state of the goods when actually shipped, is 
undermined, and that the possibility of injustice, amounting 
in some cases to fraud, is the result. It may well be that under¬ 
writers will cease to regard the bill of lading as evidence of the 
sound condition of the goods, and that, in the event of their 
suspecting damage prior to shipment, they will require a 
certificate from the shipowners that no letter of indemnity 
against a clean " bill of lading was received by them. This 
might in some cases result in considerable inconvenience to 
the assured. 

It is, so far as it goes, satisfactory that the official associations 
of both bankers and shipowners have condemned the unjust¬ 
ifiable extension of the practice, and have undertaken to 
restrain the promiscuous development of a method which is so 
unfair to one of the parties. An important step in the right 
direction is indicated by the recent decision of the British 
Chamber of Shipping, together with the Liverpool Steam Ship 
Owners' Association, recommending their members (i) that 
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agents at port of discharge und owners should be informed of 
the acceptance of such indemnity ; and (2) that the shipowners 
should, on application by the underwTiters concerned, disclose 
to them the existence of such letters of indemnity should a 
claim arise. It is hoped that foreign shipowners will move in 
the same manner. 

With regard to the insurance broker^ in the matter of 
responsibilities, it naturally follows that he has certain duties 
which are common to agents in general—in his case, both 
towards the assured and the insurer. He must not be confused 
with the agents commonly appointed by lire insurance com¬ 
panies with the primary object of influencing business, and 
whose responsibilities, especially towards the assured, are of a 
very limited nature. The insurance broker is primarily the 
agent of the assured. In placing risks with underwriters (as 
the effecting of insurances is commonly called) it may here be 
stated generally that he is responsible for the statements he 
makes in representation of the risk, and for any material 
particular concerning it which he may intentionaUy or inad¬ 
vertently omit. This subject and its effect on the interests of 
the assured will be dealt with in the next chapter under the 
heading ‘‘ Disclosure and Representations/’ but it may here 
be further remarked that the assured’s interests warrant care 
in the appointment of a broker, for his ignorance or carelessness 
can render worthless the policy he obtains. 

Then again, in this country (though not in the United States 
of America) the broker is legally responsible to the underwriter 
for the payment of the premium ; and it naturally follows that 
he can exercise a lien on the policy (that is, he may retain the 
policy and withhold its benefits) should the premium for which 
he has incurred liability not be forthcoming from the assured 
who instructed him. But as far as the underwriter is concerned, 
once the policy is issued and delivered he can be called upon 
by the assured for the payment of any claim which may 

^ See also pages 13, 37, 54, etc., re Broker. 
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become due, for in the absence of fraud and as between the 
principals—the assured and the insurer—the acknowledgment 
of receipt of the premium in the policy is conclusive. (Sects. 

52-54’) 

In procuring the policy and in collecting claims, as well as 
in placing the risk, the broker must use all reasonable dispatch. 
In London, the remuneration of the broker is usually 5 per cent 
of the premium and i per cent of the claims. Brokers' accounts 
with underwriters are usually monthly (quarterly with Lloyd's 
underwriters, when claims also are settled in account), and 
nominally for settlement of the premium account on or before 
the eighth of the month following the issuance of the policy, 
the underwriter usually allows the assured a discount of 10 
per cent. 


The Insurance Market 

As already intimated, the employment of an insurance 
broker is quite optional, except in dealing with Lloyd’s under¬ 
writers. In some of the smaller centres he is unknown. It is 
necessary to employ him at Lloyd's because the room (where 
the underwriters conduct their business) is open only to mem- 
bers^and subscribers, which do not include assured as such. 
As a matter of interest, however, it may be mentioned that the 
exclusion of assured, merchants and others, is contrary to the 
original intention, as the history of Lloyd's and their direct 
association in the conduct of their insurances with under¬ 
writers in the coffee house suggests, and it was only latterly 
that this has become expedient. But there are large insurance 
companies in London and elsewhere to which anyone having 
property to insure may go direct, especially if they do not wish 
to employ a broker. 

In London, then, there are both private underwriters and 
companies. According to English law anyone who is able to 
enter into a contract may become an insurer. Companies are, 

^ See also page 137. 
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of course, subject to the requirements of the Companies Act, 
1929, in respect of registration, etc., failing conformity with 
which their policies would be of questionable legal value. It 
is also probable that the Assurance Companies Act of 1909 
will be amended, so as to require marine underwriters to 
deposit stipulated sums with the government. This is already 
required by the Act of 1909 in respect of life, fire, and accident 
business. Similar conditions of business are imposed very 
generally in foreign countries. 

As mentioned in the previous chapter, in this country marine 
insurance remained solely in private hands until the eighteenth 
century, and, principally at Lloyd's, but also at the larger 
provincial ports, private underwriters still continue to conduct 
important business. In 1720, charters of incorporation were 
granted to the London Assurance and the Royal Exchange 
Assurance, to whom was granted the monopoly—much to the 
chagrin of private underwriters—which was not rescinded until 
1824. In addition to these corporations—who still enjoy 
certain nominal privileges—there are now other equally power¬ 
ful insurance companies established in London and in other 
financial and trade centres. Besides their home office under¬ 
writing rooms, these concerns have underwriting branches and 
agencies throughout the world. Nevertheless, a great volume 
of insurance business from other parts of this country and from 
abroad is arranged through brokers in London, who, on account 
of competition and of the wider facilities resulting from the 
great variety of business offered in the one market, frequently 
secure cheaper rates and better terms with the companies and 
with Lloyd's underwriters than can be obtained elsewhere. 

In addition to the public insurance facilities, shipowners 
have mutual insurance associations, as provided for in the 
Marine Insurance Act (Sect. 85), for their protection against 
a variety of liabilities, but these fall outside the scope of this 
volume. In passing, however, the observations of Mr. Justice 
Mackinnon, in a recent lecture, are interesting. After referring 
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to mutual insurance—on pure theory—as the ideal method, he 
proceeded, The practical economist . . . might deduce a 
moral from the fact that mutual insurance played and had 
played so small a part. I'he profits of insurance companies and 
underwriters were great, but apparently it paid the commercial 
community to deal with them—to entrust its common fund 
to managers who bargained for their own reward as profit- 
earners, rather than to employ its own managers at a fixed 
remuneration.'’ 

The status and constitution of insurance companies are 
probably sufficiently understood to make further description 
unnecessary ; but more detailed explanation of the constitution 
of Lloyd’s is desirable, and the methods of transacting business 
there. 

The history of Lloj^d’s has already been briefly sketched. 
Coming to recent times, the objects of the society are vSet out 
in Lloyd’s Act, 1871, as being the carrying on of the business 
of marine insurance by the members, the protection of their 
interests, and the collection and the diffusion of knowledge. 
In 1911 there was an amending Act extending the insurance 
activities of the members to include every kind of insurance 
business, including guarantee ; but these non-marine classes 
of insurance (as they are knowm at Lloyd’s on account of 
marine having been the business first transacted, and of its 
earlier preponderance) do not concern the present work. 

The affairs of the society are managed by an elected com¬ 
mittee, who, however, in no sense control the underwriting of 
the individual members ; except that the rules now require 
that a minimum deposit of £5,000 be made, increasing according 
to the amount of business underwritten, as security for the 
insuring public and the good name of Lloyd’s. But it must be 
emphasized that in law the underwriting members are indi¬ 
vidually liable for the risks they underwrite, or which are 
underwritten on their behalf by their underwriting agents. 

The corporate activities of Lloyd’s referred to in the Act 
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should be clearly distinguished from underwriting, and will be 
dealt with in a moment. There are underwriting and non¬ 
underwriting members of Lloyd's. Brokers, authorized to 
offer business in the room, are known as subscribers ; under 
which title also are known the marine companies whose repre¬ 
sentatives gain admittance and enjoy various incidental 
advantages. These companies, it may here be mentioned, 
co-operate in the work of protecting the general interests of 
underwriters, in the collection and diffusion of knowledge on 
shipping and insurance matters, and in the appointment of 
Lloyd's agents throughout the world. 

These agents serve in connection with the collection of 
information, and in surveys and claim settlements,’ and are 
consequently better known to the general public than are the 
underwriting agents of Lloyd's members, with whom they 
should not be confused. 

Of the information which is collected by Lloyd’s as a corpora¬ 
tion from their agents, as well as reports of sailings, arrivals, 
speakings and casualties, from many sources—of which the 
signal stations are the most commonly known—much is pub¬ 
lished in Lloyd's newspaper— Lloyd*s List and Shipping Gazette 
—which contains also general news of interest to the shipping 
and insurance communities, including reports of law cases. No 
other journal caters so completely for the requirements of 
those engaged in marine insurance. Lloyd*s List was first 
published in 1734, since when it has continued to serve increas¬ 
ingly all interested in shipping. Lloyd*s Daily Index gives the 
movements of shipping in all parts of the world, and Lloyd*s 
Loading List is invaluable, as its title suggests, to merchants 
and underwriters alike. Some of the information collected 
by Lloyd's is of a confidential character, and is available only 
to members and subscribers. 

Another important publication— Lloyd*s Register —is com¬ 
piled and issued by Lloyd’s Register of Shipping, which is a 
1 See pages 185, 227. 
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distinct, though kindred organization. Reference will be made 
to this later. ^ So also, reference will be made to various other 
organizations which serve in important roles, such as the 
Salvage Association, ^ and the Institute of London Under¬ 
writers,'*^ and to the services, both to assured and underwriters, 
of Average Adjusters.'* 

^ See page 89. * See pages 131, 279. ® Sec page 165. 

* See page 254. 



CHAPTER III 


PRINCIPLES FUNDAMENTAL TO THE 
INSURANCE CONTRACT 

Having made in previous chapters a general survey of marine 
insurance both as regards its historical development and in 
its relation with modern commerce, it is now desirable that 
certain fundamental principles in the law and practice of 
marine insurance be considered more closely, before passing 
on to a detailed examination of the procedure whereby the 
requisite protection (or '' cover as it is sometimes called) is 
obtained. The principles now to be considered, especially from 
the point of view of English law and practice in relation to 
cargo insurances, are as follows— 

1. That it is necessary for the assured to have an insurable 
interest. 

2. That the contract is founded upon the utmost good faith 
of both parties, and therefore involves the accurate represen¬ 
tation and disclosure of all material facts. 

3. That it is implicit to the contract {a) that the vessel shall 
be seaworthy, and {b) that the venture shall be lawful. 

4. That the indemnity granted under the contract of marine 
insurance is not unlimited ; and apart from the limits imposed 
by the perils insured against, the measure of indemnity is 
generally governed by the value which may be agreed in the 
policy, or, if no value is agreed, by the insurable value ” ; 
and, in either cass, in that proportion which the sum insured 
bears to the insured or insurable value. 

Insurable Interest 

Firstly, then—and in answer to the question ** Who may 
insure ? —it is necessary that the assured have what is termed 
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an insurable interest. The Marine Insurance Act (Sect. 5) 
defines such interest as follows— 

Subject to the provisions of this Act, every person has an insurable 
interest who is interested in a marine adventure. 

In particular, a person is interested in a marine adventure where he 
stands in any legal or equitable relation to the adventure or to any 
insurable property at risk therein, in consequence of which he may 
benefit by the safety or due arrival of insurable property, or may be 
prejudiced by its loss, or by damage thereto, or by the detention thereof, 
or may incur liability in respect thereof. 

It is evident that this definition is wide enough to allow 
anyone who may on reasonable grounds require insurance to 
obtain it. Most obviously, therefore, the actual owner of 
goods, whether he be buyer or seller, is entitled to protect 
himself ; for the benefit he seeks to derive from his activity or 
trading depends upon the delivery of the goods in safety and 
in good condition—or upon his recourse to an insurer for 
indemnification if they do not thus arrive. This is the most 
simple and straightforward relation to insurable property. 
But what amount properly represents it, and for what sum is it 
legitimate to insure ? 

The total value of the goods is made up of various factors, 
induding the cost of the goods themselves (prime cost), inci¬ 
dental charges, and anticipated profit ; to which, in the event 
of shipment, have to be added the shipowner's and other 
carrier's charges, and the cost of insurance. (*'Prime cost " 
itself, of course, tracing the matter back, includes the cost of 
the material, labour, overhead, and various incidental charges, 
and, if the goods be manufactured, the costs of manufacture.) 
If the freight is paid in advance, as is usually the case, and is 
not returnable by the shipowner in the event of loss, it is at 
the risk of the owner of the goods, for he would lose the one 
with the other. But this is an insurable interest, and so also 
is the insurance premium, for similar reasons. (Sects. 12, 13.)^ 

It is now usual for all of these interests—prime cost, freight, 

1 See also page 91 regarding values. 
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insurance premium, incidental charges, profit, etc.—to be 
insured in one j^olicy, often at an inclusive value, although, 
if for any reason it is desirable, each may be insured separately. 
Nor is it necessary that the assured be the sole owner of the 
property ; partial interests may be insured separately or 
collectively. Indirect interests also may be insured, such 
as, for instance, those of mortgagees or bankers who make 
advances on the value of the goods as represented in the 
documents as security, and whose interests were referred to 
in the previous chapter. (Sect. 8.) 

These parties— shippers, consignees, bankers, etc.—may 
effect insurance on tlieir own account, although it is neither 
essential nor usual for them to do so ; for even though the goods 
be mortgaged, or the owner in other ways guaranteed against 
financial loss, he is entitled to insure them to their full veilue. 
Similarly, the mortgagee, consignee, or other person having 
an interest in the property may insure on behalf and for the 
benefit of other persons interested, as well as for himself; but 
the benefit of each is limited by his actual interest, the right 
of recovery under tlie policy lapsing with the passing of that 
interest. It is not necessary that the nature and extent of the 
interest of the various parties in the subject-matter insured 
be specified in the policy. (Sect. 14.) 

A shipper or an agent who has earned commissions, or who 
has advanced money in connection with goods in course of 
shipment, has an insurable interest, but it often happens that 
such persons are able to protect themselves by exercising a 
lien by holding the shipping or insurance documents ; as, for 
instance, the insurance broker with the insurance policy in 
respect of the insurance premium.’ 

In addition to the possibility of various direct and indirect 
interests in the property insured at the commencement of the 
risk, the further consideration arises that these interests, 
and the rights of ownership, often change hands, possibly whilst 

1 See page 57. 
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the goods are in transit. To meet these circumstances the 
standard form of policy contains a special reference to the 

assigns '' of the assured, and, again, following the space 
where the name of the assured in the first instance, or his 
agent, is inserted, there is the wording—^ 

. . . cis well as in his/their own name as for and in the name and 
names of all and ev^ery other person or persons to whom the same doth, 
may, or shall appertain, in part or in all doth make assurance and 
cause . . . and them, and every of them, to be insured . . . 

Accordingly, the policy is an assignable document. Even 
apart from the words in the contract, so fundamental is the 
necessity, the policy is assignable unless it contains terms 
expressly excluding '' it. Notwithstanding the completeness of 
the above words of the policy, however, the assignment of the 
interest in the property does not automatically carry with it 
the right to indemnity under the policy of insurance ; to 
accomplish this it is necessary that there be an express or implied 
agreement to that effect with the assignor (the original assured). 
This, of course, is usually the position by means of the contract 
of sale, as between the buyer and the seller, involving also the 
interests of the banker who makes his advances on the under¬ 
standing that the goods are inkired to his satisfaction. The 
only exceptions to this rule concerning the necessity that the 
assignment of the policy along with the interest in the property 
shall be expressed or implied in agreement, are those trans¬ 
missions of interest by operation of law, as, for example, as a 
result of the death or bankruptcy of the assured. (Sect. 15.) 

Goods sometimes change hands whilst at risk on the high 
seas, and in some cases acceptance by the buyer and ownership 
depend upon conditions as to quality or time of delivery. To 
meet such circumstances, insurance may be effected before the 
interest is actually acquired, and conditional ownership is 
expressly provided for in the Act (Sect. 7) as follows— 

A defeasable interest is insurable, as also is a contingent interest., 

^ Sec also page 72. 
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In particular, where the buyer of goods has insured them, he has an 
insurable interest, notwithstanding that he might, at his election, have 
rejected the goods, or have treated them as at the seller's risk, by reason 
of the latter's delay in making delivery or otherwise. 

To entitle anyone to obtain indemnity under the policy 
in the event ot loss, it is essential for him to have had interest 
in the property and in the insurance thereon (whether directly 
insured or by assignment of interest and insurance in conjunc¬ 
tion) when the loss occurred ; or, for the rightful assured at 
the time of effecting insurance, to have been unaware of a loss 
having occurred. This latter provision is only made possible 
by the inclusi(3n in the policy (as is usually done) of the words 
'' lost or not lost.''^ These words, naturally, are subject to 
the good faith of the assured and the absence of any knowledge 
of loss. (Sect. 6.) 

When, however, it is said that the insured interest must have 
attached at the time of the loss for the claim to be recoverable 
from the underwriter, it does not mean that the assured cannot 
adopt a policy taken out on his behalf, without his knowledge 
or instructions, by a shipper, broker, or other agent. On the 
contrary, in such a case he may adopt the insurance, for the 
interest insured was his interest, even though insured without 
his knowledge. Such circumstances as these were naturally 
more frequent years ago, when means of communication were 
less satisfactory, but the principle is important, and the dis¬ 
tinction it makes is interesting. It was illustrated in the case 
of Hagedorn v. Oliverson (1814), where a broker received instruc¬ 
tions to effect insurance of the interest of a merchant named 
Schroeder, who, however, remained unaware of such instruc¬ 
tions having been given by a third party who had assumed what 
his wishes were in the matter. A loss occurred, and as long as 
two years afterwards the merchant wrote expressing a hope 
that the loss had been collected from underwriters. This 
expression was held to serve as a ratification of the contract. 

^ See page 73. 
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(Sect. 86.) But the result might have been different had he 
acted in any way inconsistently during the intervening period. 

It has already been stated that the existence of an insurance 
policy does not entitle anyone who may at the time of loss own 
the goods insured to claim upon the underwriter. The original 
assured must by express or implied agreement at the time have 
assigned his rights in the policy nbmg with the property ; or, 
in the alternative, if the insurance is effected by the person, 
it is necessary, in order to enable him to make a claim, that the 
goods were owned by him, by assignment or otherwise, before 
the loss occurred. In illustration of this principle the case of 
a merchant w'ho buys goods f.o.b. (free on board ship) may be 
taken. Although his interest does not attach until the goods 
are placed on board the ship, it is possible that his policy is 
worded as from the warehouse in the interior or elsewhere. In 
the event of a loss occurring prior to shipment, and before the 
goods become the assured's property, such loss would be the 
seller’s liability, and would not be insured under the policy, 
notwithstanding the wording of the commencement of the 
risk. The goods had not then changed ownership, and only 
til* interests of the buyer were insured. The goods having been 
sold f.o.b. (in contradistinction to c.i.f.— cost, insurance, 
freight ") indicated the contrary of there having been an 
express or implied agreement between the buyer and the seller 
that the insurance was in respect of their successive interests. 
It is, of course, open to the seller to protect his own interests 
by insurance on his own account of the property until on 
board ship, and this is frequently done. 

An arrangement by which the buyer undertakes the risk 
before the property in the goods passes to him may be implied 
from the acts of the parties, when not inconsistent with the 
express terms of their agreement; but these acts must manifest 
the intention of the parties without ambiguity " (Lord Chelms¬ 
ford, in Anderson v. Morice, 1876.) The passing of ownership 
of goods from seller to buyer is governed by the Sale of Goods 
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Act, 1893. It is also interesting to notice that the matter is 
under discussion by the Internationa] Law Association, the 
Warsaw Rules, as tlie draft for consideration is known, 
coinciding generall}/ with the foregoing view. 

It is allowable for a hona fide assured even after loss and for 
reasons of his own to assign his riglits under a policy of insur¬ 
ance to another party, irrespective of the latter having an 
insurable interest. But this is very different from an owner of 
property wishing to adopt and apply to such property after 
loss a policy taken out in respect of interests not his own. It 
is also different from the converse of the latter proposition, 
and it is not allowable for a person possessing a policy of 
insurance by any act or election to acquire interest after he 
is aware of a loss and apply tlie insurance thereto. (Sects. 50, 
51, and 6 (2).) 

By reference to the various documents as may be required, 
and by other means available to him, the underwriter will 
naturally satisfy himself on these matters in the event of claim 
being made against him. 

Besides those already referred to, there are other parties 
who have an insurable interest, and who assume by law in 
relation to goods whilst in their charge responsibilities akin to 
those of ownership ; such as lightermen, wharfingers, ware¬ 
housemen, and other bailees. In their own right they have 
insurable interests in respect of their legal liabilities in con¬ 
nection with property entrusted to them, and insurances of 
this character are commonly effected. 

However, bailees sometimes avoid these liabilities by insert¬ 
ing special clauses in their contracts, so that legal rights of 
recovery against them for loss or damage otherwise possessed 
by the real owner (and by the underwriter by subrogation) 
are set aside. And it has been necessary in some cases for 
underwriters to protect themselves by inserting in their policies 
what is known as the Bailee Clause,"'* which stipulates that 

^ See Appendix G, page 404. 
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the assured's rights under the policy shall not inure to the 
benefit of the bailee. 

In normal cases, underwriters are willing to agree that the 
assured shall not be prejudiced by any agreement exempting 
lightermen from liability,^ largely because the matter is beyond 
his control. But in view of the fact that lightermen and other 
bailees can protect themselves by insurance, the assured and 
his agents should not be reluctant in asserting themselves in 
respect of their rights, in which the underwriter has an 
interest. 

Other classes of insurance in relation to goods, though some¬ 
what removed from the merchant's interest in them, are the 
interests and responsibilities of salvors.- It is also permissible 
for one underwriter to effect re-insurance with another under¬ 
writer. The original assured has no rights in respect of such 
reinsurance should tlie original underwriter (with whom the 
assured dealt) for any reason fail. (Sect. 9.) Incidentally it may 
also be remarked that a reinsurer is liable to the re-assured 
only in respect of claims for which the latter is able to sub¬ 
stantiate his own legal liability under the terms of his own 
policy—notwithstanding the wording of the '' reinsurance 
clause " which reads “ . . . to pay as may be paid thereon." 
{Chippendale v. Holt, 1895). 

There are also the interests of lenders on Bottomry or Res¬ 
pondentia Bonds^—that is, in respect of loans on the security 
of the ship and cargo jointly, or on the cargo alone, respectively. 
Such loans are raised only in case of extreme necessity and 
when other means of obtaining money for necessary purposes 
have been exhausted. To-day, such methods of raising money 
are seldom resorted to. Persons interested in property on this 
account clearly have an insurable interest therein, for, as has 
been said, " the general rule is clear, that to constitute interest 
insurable against a peril it must be an interest such that the 

^ See, e.g. Institute clauses, page 176. * See page 275. 

* See page 407. * See page 268. 
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peril would, by its proximate effect, cause damage to the 
assured/' (Sect. lo.) 

In this necessity that the assured have a real interest in 
the property insured, insurance stands out in distinction from 
mere bets or wagers. At one time wager policies were frequently 
effected by people having no interest in an adventure, as a 
gamble on the chances of a safe arrival. But this is now con¬ 
sidered, in this country, as contrary to public policy. Not 
only are such contracts unenforceable at law by the provisions 
of the Marine Insurance Act of 1906 (Sect. 4), but also, since 
1909 and the passing of the Marine Insurance (Gambling 
Policies) Act,^ they are definitely prohibited, the penalties for 
violation being six months imprisonment or £100 fine, and, in 
either case, the forfeiture of monies received. It was customary 
when such insurances were possible, for the documents to 
contain such expressions as Interest or no interest," '' Policy 
proof of interest," " Without benefit of salvage." These expres¬ 
sions are still used, however, in a limited class of insurances 
which can be clearly distinguished from those declared to be 
illegal. 

This class of policies, still known as " P.P.I." policies because 
the underwriter agrees that no proof of interest other than the 
policy shall be required in the event of claim, is now used when 
interest really exists, but of such a character that it is difficult 
to define. The most common example in connection with 
cargo insurances is " increased value."- Fluctuations in the 
market price or value of a commodity, or, possibly, some 
expenditure made, often leave serious discrepancies, per¬ 
manently or temporarily, between the insured value and the 
actual value at risk. This variation may take place while the 
goods are on the high seas, or when adjustment of the original 
basis of insurance is impossible, and, sometimes, undesirable. 

Such insurable interests are allowed by reason of the exist¬ 
ence of a genuine interest, so that they are not subject to the 

^ Appendix B, page 319. * See, e.g. Jute Assn, clauses, page 400. 
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" Gambling Act, but in view of the underwriter waiving his 
rights to proof of interest (in the P.P.I/' clause) the policies 
are imenforceable at law. They consequently depend entirely 
on the honour of the underwriter to pay in the event of loss. 
This has given them the name of ‘‘ honour'' policies, and for 
this reason underwriters regard their fulfilment with scrupulous 
care. 

The P.P.I." clause is usually detachable from the policy 
(by perforation or other means), the original idea being to 
enable the assured to detach it in the event of dispute and to 
proceed against the underwriter in a court of law. But this 
device is ineffective, the Courts having held that the clause 
once having applied in any form, renders the contract invalid. 
[London County Commercial Rjl Office, Ltd,, In re, 1922.) 

Disclosure and Representations 

Passing now to the consideration of the second principle 
fundamental to marine insurance, namely, that of good faith 
in regard to the full disclosure of every material fact, without 
exaggeration or omission, in the representation of the risk, 
the?words of the Act (Sects. 17,18 (i)) may first be quoted— 

A contract of marine insurance is a contract based upon the utmost 
good faith, and, if the utmost good faith be not observed by either 
party, the contract may be avoided by the other party. 

. . . The assured must disclose to the insurer, before the contract is 
concluded (i.e. before the insurance proposal is accepted by the insurer, 
whether the policy is then issued or not) every material circumstance 
which is known to the assured, and the assured is deemed to know 
every circumstance which, in the ordinary course of business, ought to 
be known by him. If the assured fails to make such disclosure, the 
insurer may avoid the contract. 

The Act proceeds to explain that a circumstance is material 
which would influence an underwriter in fixing the rate of 
premium for the insurance, or in deciding whether he would 
accept the risk at all. As a matter of interest on the latter 
point it may be remarked that underwriters do not invariably 
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accept risks of any and every kind, so long as a stipulated 
premium is forthcoming. Some avoid certain trades for reasons 
known only to themselves ; some avoid what they regard as 
inferior vessels, while others prefer to give restrictive conditions 
or terms—as, for example, under the F.P.A. clause —and 
most will avoid small local trades where local conditions call 
for special knowledge. But, in any case, with regard to the 
representation of the risk, it is clearly necessary that each 
party take the other completely into his confidence. It has 
been held [Sibbald v. Hill, 1814) that, a false representation 
having been wilfully made even on a matter not directly bearing 
upon the risk, the insurance was void. 

It is generally admitted that a high standard of honour can 
be attributed to the insurance community, underwriters on 
their part refusing to take advantage of merely technical 
failures, and satisfying themselves completely even in the 
event of a considerable breach of good faith. The English 
Act (Sects. 17-21) defines with precision, however, what should 
in principle be disclosed to the underwriter and what is to be 
regarded as of material importance. 

If the underwriter asks a question of the assured or his 
broker, even ignorantly, he must be answered with candour. 
Otherwise, matters of common knowledge and notoriety need 
not be mentioned. An underwriter, by reason of his profession, 
is naturally accredited with possessing considerable general 
knowledge regarding shipping and commerce. Every under¬ 
writer,"' said Lord Mansfield (in Noble v. Kennoway, 1780), 

is presumed to be acquainted with the usage of the particular 
trade he insures ; and if he does not know it, he ought to inform 
himself." He is regarded as being familiar with trade routes 
and customs, the seasonable prevalence of monsoons in certain 
parts of the world, the nature of the goods which may be named, 
the positions and classes of the vessels referred to, the where¬ 
abouts and conditions of ports and places, etc. But, for 

' See page i8j. 
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example, an unusual route is a material fact which must not 
be concealed, and a voyage in the Indian Ocean in July and the 
monsoon season must not be misrepresented, even by the 
inference of silence as taking place at another time.' 

There is, of course, another set of facts which may be said 
to enhance the risk in the eyes of the underwriter, as, for 
example, when the cases in which the goods are packed are 
tin-lined, or specially secured and protected. Upon these the 
assured may possibly be expansive, but as such special features 
as these would reduce the risk to be incurred the omission to 
mention them would not be material. But in addition to facts 
that reduce the hazards, and those that are correctly regarded 
as being common knowledge, there is the third set of facts 
which must in all cases be disclosed. A true and impartial 
statement must be made of every circumstance peculiar to the 
risk offered for insurance—‘‘ and the assured is deemed to know 
every circumstance, which in the ordinary course of business, 
ought to be known by him.'' 

v/ It therefore amounts to this, that the assured is expected to 
be a truthful, practical, and responsible person—for misrepre¬ 
sentations may arise from fraud, ignorance, or carelessness— 
and t& underwriter is expected to be similarly qualified when 
the acceptation of a risk is under consideration. The under¬ 
writer must not offend in using information which he may 
possess to the disadvantage of an assured, as, for instance, 
in allowing an insurance to be effected with him when he is 
aware by confidential shipping information of the adventure's 
termination in good safety. In such circumstances the assured 
would be entitled to avoid the contract and recover the premium 

As to when the offended party must announce his avoidance 
of the contract, no very definite rule can be laid down, except 
that it should be within reasonable time. [Morrison v. Universal 
Marine, 1872). It is obviously advisable that it be done 
immediately upon discovery. The assured should not wait 

^ See also page 81. 
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for the safe arrival of his property before repudiating the con¬ 
tract, and the underwriter should not act in a manner which 
might cause it to appear that he was willing to accept the 
premium and to object only in the event of claim. It must, 
however, be recognized when business is done verbally and there 
seldom being any impartial witnesses, that it would be difficult 
to establish a case of this kind. But to the extent in which it 
is committed to writing a misrepresentation is self-evident. 
And it must not be overlooked that a representation may be 
substantially correct, or substantially incorrect. The case has 
to be judged by whether, as a matter of fact, the extent of the 
misrepresentation or non-disclosure would be '' considered 
material by a prudent insurer." 

Especially it is important to remember that the assured does 
not escape from his obligations in these respects if he employs 
a broker. The assured is responsible for the utterances and for 
the omissions of his servants and agents, whereby his interests 
may be prejudiced and the policy invalidated—although, in 
cases of fraud or negligence he might obtain some redress from 
the offending broker. However, the assured is required to 
communicate all the material facts concerning the risk to the 
broker, who in his turn is required to pass them on to the 
underwriter, with the addition of other material information 
known to him and which may come to his notice independently. 
(Blackburn v. Haslam, 1888.) 

But whereas, on the one hand, the assured in employing 
a broker runs the risk of his acting wrongfully or negligently, 
on the other hand, in that the broker is an expert in insurance 
matters, the assured obtains the advantage of his experience 
and specialized knowledge, not only in procuring the best 
conditions and the proper rate of premium, but also in connec¬ 
tion with the accurate representation of the risk. The merchant 
might not realize that failure to mention facts which are com¬ 
mon knowledge to him would amount to concealment from the 
underwriter. The efficient broker would serve as a prompter 
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in obtaining information likely to be regarded by under¬ 
writers as material. 

Where an agent or broker intervenes, the position is sum¬ 
marized in the Act (Sect. 19) as follows— 

(а) Every material circumstance which is known to himself, and an 
agent to insure is deemed to know every circumstance which in the 
ordinary course of business ought to be known by, or to have been 
communicated to, him ; and 

(б) Every material circumstance which the assured is bound to 
disclose, unless it come to his know'ledge too late to communicate it 
to the agent. 

It is unnecessary further to elaborate the principle of good 
faith as applied to insurance in regard to disclosure and repre¬ 
sentation, or to multiply examples in relation thereto, because 
in practice it amounts to nothing more than truthfulness and 
carefulness, plus the responsibilities such as all who engage in 
business must needs bear. 

Implied Warranties 

More definite than representations, and requiring unqualified 
observance if the validity of the insurance is to be maintained, 
are ’sshat are known as warranties. The assured warrants or 
promises that a certain definite condition or state of things 
exists or will be brought about in respect of the insured property, 
etc. The word is employed in another connection, as in the 
clause commencing Warranted free of capture, seizure, etc.,*' 
but there it has not a promissory meaning, being intended 
rather emphatically to state that the underwriter does not 
insure the perils named. ^ In the warranties now under con¬ 
sideration, the term is used more correctly, and it is the assured 
who warrants or guarantees certain conditions which are to 
be fundamental to the insurance contract. 

There are two classes of such warranties, namely, expressed 
and implied, so named in contradistinction to each other, the 
one kind being expressed in the policy, and the other kind 

^ Seepage 166. 
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being merely implied—though equally vital to the contract. 
To adopt the wording of the Act (Sect. 33), as used in this 
connection-— 

A warranty . . . means a promissory warranty, that is to say, a 
warranty by which the assured undertakes that some particular thing 
shall or shall not be done, or that some condition shall be fulfilled, or 
whereby he affirms or negatives the existence of a particular state of facts. 

A warranty ... is a condition which must be exactly complied 
with, whether it be material to the risk or not. If it be not so complied 
with, then, subject to any express provision in the policy, the insurer 
is discharged from liability as from the date of the breach of warranty, 
but without prejudice to any liability incurred by him before that date. 

Express warranties are of many kinds, and are used as occa¬ 
sion suggests in relation to particular interests or trades, and 
as may be agreed in the contract. These are to be considered 
in a later chapter.^ Implied warranties, on the other hand, 
are but two in number, are always understood, and apply to 
all voyage contracts. They are, as previously stated— 

1. The vessel shall be seaworthy. (Sect. 39.) 

2. The venture shall be lawful. (Sect. 41.) 

It is also implicit to the contract that the voyage insured 
shall be commenced and continued to completion without 
unreasonable delay, and without deviation from the usual or 
ordinary course, but these implied conditions, though important, 
are not on quite the same footing as the two conditions of 
seaworthiness of vessel and legality of venture. Their greater 
relative importance is emphasized in the Act by the distinctive 
title of Implied Warranties. Deviation, delay, and other 
important matters in relation to the voyage will be considered 
later. 2 

It is necessary, then, if the underwriter is to be bound by 
the contract, that the vessel be seaworthy when she sets out; 
that is, properly equipped, manned, supplied, and documented, 
and capable of withstanding the ordinary strain and stress of 
the voyage contemplated ; or, to adopt the wording of other 
shipping documents, the vessel must be ‘‘ tight, staunch, strong, 
^ Page 162. * Page 81. 



40 


THE MARINE INSURANCE OF GOODS 


and in every way fitted for the voyage/' She must be reason¬ 
ably fit to encounter the ordinary perils of the seas "—or, of 
the river, inland water, or port, as the case may be in the risk 
insured. 

Obviously, the standard of fitness to be required of the vessel 
varies with the different voyages insured and the natures of 
the cargoes carried. The requirements of a trans-oceanic 
voyage, for instance, are greater than those of a short coastal 
voyage, or of a voyage on inland waters. A steamer fully fitted 
to voyage from London to Hamburg is not necessarily so fitted 
to traverse, for example, the Atlantic Ocean, the most obvious 
difference in the requirements of these contrasted cases being 
in respect of the amount of fuel on board. 

If the voyage can reasonably be divided into stages, as in 
the case of a vessel proceeding from Detroit, on the Great 
Lakes of America, via the River St. Lawrence, to the United 
Kingdom, the necessity for the degree of fitness required for 
ocean navigation does not arise until that stage of the voyage 
is commenced. Again, a steamer sailing from Melbourne to 
London does not need to have fuel on board at the commence¬ 
ment for the whole voyage ; it is sufficient that her require- 
mentS be provided for at the commencement of each stage. 
{Voftigern, 1899.) 

This principle was clearly illustrated in the case of Bouillon 
V. Lupton, 1863, where certain river vessels making the voyage 
down the River Rhone from Lyons to Marseilles, and thence to 
Galatz for service on the River Danube, were held to have been 
' seaworthy " as they had been made fit for the navigation of 
the River Rhone with its bridge obstructions, which was the 
first stage of the voyage, and notwithstanding the fact of their 
not having been fitted for the sea until after their arrival at 
Marseilles. 

In many instances, vessels are built for particular trades, 
lake or river services, so that they are really constitutionally 
unfit for service in other and general trades. During the war, 
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however, American lake vessels, which are of a distinctive type, 
were brought into the Atlantic, and used in ways for which 
they were never intended. In cases such as these, an under¬ 
writer having accepted an insurance by name on such a vessel 
out of her proper trade, and being, therefore, fully informed 
and able to judge in a matter so apparent, could not on that 
account complain of unseaworthiness—for the implied warranty 
of seaworthiness is ‘‘ subject to any express provision in the 
policy,'' as, of course, the designation of the vessel would be 
in the circumstances. He would have ground for objecting, 
however, were he to receive declaration of a risk of this char¬ 
acter under an open cover wherein he had agreed to accept 
interest bj^ steamer and/or steamers." 

In a wider sense, too, an old, unclassed steamer is less sea¬ 
worthy than a modern vessel classed 100 Ai at Lloyd's, but 
that is a different consideration to that ordinarily related to 
the implied warranty of seaworthiness. There are respects in 
which all vessels—tramps and liners, old and new, classed and 
unclassed, and of all nationalities -require to be seaworthy. 
No steamer, for instance, may set out on a voyage with insuffi¬ 
cient fuel, or undermanned, or with serious unrepaired damage. 
But as there are degrees of seaworthiness, each class and its 
requirements must be the subject of its own comparison in 
determining when the commonly accepted standard is complied 
with. In this connection the underwriter has not only the 
support of the Statute, freeing him from liability in the event 
of contravention, but also the interests of the other parties, 
and, additionally, various governmental regulations which are 
enforced at the ports prior to receipt of clearance papers. If 
a vessel sails without these, she is certainly unseaworthy. 

Moreover, '' in a voyage policy on goods or other moveables 
there is an implied warranty that at the commencement of the 
voyage the ship is not only seaworthy as a ship, but also that 
she is reasonably fit to carry the goods or other moveables to 
the destination contemplated by the policy." (Sect. 40 (2).) 
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The vessel, therefore, must also be fitted for the cargo she is 
to carry. The carriage of meat, for instance, necessitates 
refrigerating machinery, and fruit requires facilities for proper 
ventilation. And some vessels, suitable for carrying general 
cargo, are not suited to the carriage of dead-weight cargo, as 
of ores, or a heavy deck cargo of wood, and so on. Unless the 
policy directly or indirectly expresses the contrary, the respon¬ 
sibility in the choice of the vessel, and her capability as respects 
a particular cargo, rests with the assured with the specialized 
knowledge he is deemed to have concerning the commodities 
in which he deals. 

It is, however, difficult to lay down a general rule in these 
days of extended trade, for underwriters have considerable 
information at their disposal when accepting a risk by a named 
vessel concerning the history and the capacity of the ship 
herself and of her owner, although he cannot be regarded as 
having special knowledge in connection with a specialized 
trade. But, notwithstanding all of these considerations, under¬ 
writers are generally willing in the case of cargo insurances to 
grant a clause admitting the seaworthiness of the vessel ** as 
between the assured and the insurer.''^ 

There is, however, no implied warranty that the cargo (in 
contradistinction from the vessel) be seaworthy. (Sect. 40 (i).) 
Underwriters are regarded as being aware of the nature of the 
goods they insure—if ignorant on the subject they are at liberty 
to inquire, when the assured is bound to answer accurately. 
But it is perhaps more important in this connection to realize 
that loss or damage resulting from the nature {vice propre) 
of the interest is not proximately caused by perils of the 
sea, etc.,'’ and is not a proper subject for insurance. Certain 
kinds of wine, fruit, fish, and other perishables, for example, 
have definite limitations in the matter of shipment. Whether 
a particular kind of interest has the sustaining qualities neces¬ 
sary for a long (or, for that matter, even a short) voyage, with 
i^See, e.g.. Institute Cargo clauses, page 177. 
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the inevitable confinement to a hold and the influences of 
motion and of weather, possibly through the tropics, and so 
forth, are not really the concerns of underwriters, and loss 
proximately due to these causes is not recoverable under the 
usual wording of the policy. In the event of such sensitive 
interests being shipped and insured, underwriters would indem¬ 
nify the assured only for loss or damage proximately caused 
by the perils insured against, as well as could be ascertained.^ 

Passing now to the consideration of the second implied 
warranty, namely, that ** the adventure insured is a lawful one, 
and that so far as the assured can control the matter, the 
adventure shall be carried out in a lawful manner,*' this is, of 
course, only consistent. For it would indeed appear strange 
if the Courts should be required to deal with the insurance of 
an adventure which would itself be declared illegal. If, for 
example, the assured is engaged in smuggling, in evading the 
revenue laws of England, a British insurance contract on the 
subject-matter is invalidated ; so, also, if the assured is trading 
with a country with which this country is at war. As a general 
rule, however, it is true to say that one country does not regard 
the laws of another country, so that it is possible to effect 
insurance with British underwriters, with validity, on whisky 
and other liquor shipped to prohibitionist America, for instance. 

In times of war, insurance with British underwriters is 
invalid only when this country is a belligerent, and in respect 
of the interests or in trading with the subjects of the enemy 
country. Any person doing business within the realms of this 
country is for this purpose deemed to be a subject of the crown 
(and a British subject conducting business abroad is likewise 
to be regarded according to his foreign domicile), so that the 
prohibitions equitably apply to them. Alien enemies (unless 
licensed to trade) may not insure, and insurances effected by 
them prior to war being declared become invalidated. {Furtado 
V, Rogers, 1802.) It has also been recently decided that when 

1 See page 193* 
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interested by assignment the insurance becomes unenforceable. 
{Bank of NS. Wales v. South British, 1920.) British or neutral 
subjects cannot insure with British underwriters against 
British capture, for enemy ownership must be presupposed, but 
it has been held {Sanday v. British and Foreign, 1916) that the 
risk of restraint imposed by the British or allied governments 
is insurable, as not being contrary to public policy.^ 

That the insured adventure shall be carried out in a lawful 
manner, insofar as the assured is able to control it, is the 
natural corollary of the foregoing. For example, the assured 
must in every way encourage the master and owner of the ship, 
and their servants, to conform with Board of Trade and other 
governmental regulations and requirements. 

And before dismissing the subject of the implied warranties, 
it should be mentioned that the Marine Insurance Act (Sect. 
37) lays it down that '' there is no implied warranty as to the 
nationality of a ship, or that her nationality shall not be changed 
during the risk.” If, however, the underwriter should regard 
the nationality of the ship as of sufficient importance that it is 
mentioned in the policy, so that the insurance was accepted 
on that understanding (no matter that the word warranty is 
not used), the matter becomes the subject of an express war¬ 
ranty, and as such must be exactly complied with.- That 
there is no implied warranty that the '' goods or other mov¬ 
ables ” insured are seaworthy has already been discussed. 

Measure of Indemnity 

From the foregoing considerations it will already have 
become evident that the marine insurance policy is in principle 
a contract of indemnity. The underwriter binds himself to 
indemnify the assured for loss or damage resulting from speci¬ 
fied perils, to which the property insured is exposed in a stated 
maritime adventure. But what is the basis of the indemnifica¬ 
tion ? Is it absolute—whatever the assured may suffer—or 
^ See pages 112, 172. * Seepage 162. 
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is it limited in amount and to be measured by some definite 
principles ? 

Embodied in the Act of 1906 are to be found stated the 
principles as to values and sums insured, and as to the measure 
of indemnity under the contract based thereon, which experi¬ 
ence and practice had long before that date established in 
custom. These principles now come up for consideration, 
although, to a large extent they concern the subject of Claims 
and Part II of this book, where they will be dealt with and 
illustrated more specifically. It is, however, necessary for the 
main principles to be kef)t in mind when insurance protec¬ 
tion is being obtained, which makes it desirable that some 
preliminary remarks appear here. 

Unlike certain other classes of insurance, the indemnity 
afforded by marine insurance is limited and proportionate. 
Claims for loss and damage are to be measured, in the first 
place, by the insured or the insurable value of the goods ; and, 
secondly, by the sum insured. Other considerations affecting 
the amount recoverable are of lesser importance, and may be 
left for the moment. 

In the Act (Sect. 67) the matter is stated as follows— 

(1) The sum which the assured can recover in respect of a loss on a 
policy by which he is insured, in the case of an unvalued policy to the 
full extent of the insurable value ; or, in the case of a valued policy to 
the full extent of the value fixed by the policy, is called the measure 
of indemnity. 

(2) Where there is a loss recoverable under the policy, the insurer, 
or each insurer if there be more than one, is liable for such proportion 
of the measure of indemnity as the amount of his subscription bears 
to the value fixed by the policy in the case of a valued policy, or to the 
insurable value in the case of an unvalued policy. 

The measure of indemnity under the policy, is, therefore, 
to be determined by the value ''—that is, the insured or the 
insurable value—of the goods, so that it is necessary to under¬ 
stand how these are to be arrived at, what they are, and which 
of the two is to apply in a specific case. On the latter question, 
unless there is an “ insured'' value, that is, unless the value 



46 THE MARINE INSURANCE OF GOODS 

is agreed and stipulated in the policy (in which case the 
indemnity is to be measured thereby), what is described as the 
“ insurable ” value has to be reckoned with. 

The ‘‘ insurable value " of goods or merchandise is defined 
as the prime cost of the property insured, plus the expenses 
of and incidental to shipping —including advance freight, 
if any, and if included in the insurance —'' and the charges of 
insurance upon the whole.'" (Sect. i6 (3).) The employment 
of this value, in cases where an insured value " has not been 
agreed, may involve the assured in disappointment and inability 
fully to recover the loss incurred, for there are other factors 
of insurable interest " besides those included in the above^ 
definition of the insurable value, the outstanding example of 
which is anticipated profit. It is, therefore, usual, and obvi¬ 
ously advisable in the assured's interests, for a value for insur¬ 
ance purposes (that is, an insured value ") to be agreed 
beforehand ; if not an amount, then a basis of valuation should 
be agreed, as, for example, ** invoice cost, freight, insurance, 
plus 10 per cent " (the last item being intended to cover profit 
and incidental expenses). 

y, may be unavoidable that the value of the goods is, to a 
certain extent, arbitrarily fixed, but in adopting a percentage 
to cover profit and the other less precise factors contributing 
to the value, fair approximations can usually be arrived at as 
the result of experience and by taking averages. It is very 
important that such an agreed basis should be included in 
floating or open policies and covers,^ in order to avoid the 
possibility of dispute in the event of loss before the declaration 
of interest to the underwriters has been made ; for in the 
absence of any such definite agreement as to valuation they are 
entitled to decline to accept anything in excess of the insurable 
value of the interest, notwithstanding that larger values had 
previously been consistently declared. 

In the second place, after effect has been given to the value, 

^ See also page 60, and Sect. 29 {4). 
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the amount recoverable is governed by the sum insured by 
the policy or policies, each underwriter, should there be more 
than one, contributing his part.^ The claim is recoverable in 
the proportion that the sum insured bears to the value (that 
is, the insured value, if one has been agreed, otherwise the 
insurable value). 

As one would expect, it is usual for an insured value to be 
agreed corresponding in amount with the sum insured by the 
one or more policies. If, however, the sum insured is less than 
the value, the goods are said to be under-insured, and the 
assured has to bear that proportion of the loss himself, as if he 
were his own underwriter in respect of the uninsured part. 
If, on the other hand, the sum insured is greater than the value, 
the goods are said to be over-insured, and there is a case of 
what is technically described as '' double insurance to the 
extent of the excess amount.- The assured cannot take any 
advantage from this, and is entitled to be indemnified only 
to the same extent as if he had insured an amount exactly 
corresponding with the value. (Sect. 32.) 

In arriving at the amount of claim properly due from the 
underwriters, further questions arise according as to whether 
the loss is total or partial, particular average, or general 
average, etc. In the event of the goods being totally lost, the 
amount recoverable is arrived at simply by applying the fore¬ 
going principles. If, therefore, the goods are insured in full 
at an agreed value, the assured recovers the full amount 
in the event of total loss ; if under-insured, proportionately less. 
And if no value has been agreed, in any case he is entitled to 
recover no more than the amount of the insurable value ; if 
he is under-insured, proportionately less ; if he is over-insured, 
the sum insured exceeding the insurable value, the assured can 
only claim to recover an amount equal to the insurable value. 
The same principles are to be applied in cases where parts of 
the interest are totally lost, where they are recoverable as such 

^ See page 138. *See page 283. 
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under the policy, and underwriters are liable in the proportion 
that the value of the part lost bears to the value of the whole. 
(Sects. 68, 71 (i and 2).) 

From these considerations in respect of total loss alone, 
the importance to the assured of there being an agreed insured 
value is clearly apparent. The whole subject will be amplified 
from the point of view of claims in Part II. The same impor¬ 
tance exists in connection with partial losses. 

In the event of Particular Average (as claims for damage are 
commonly called) a further important principle is introduced, 
and its examination in the present chapter will reveal additional 
considerations important in determining the amount for which 
it is wise to insure, and in fixing an insured value. With par¬ 
ticular average, before applying the principles concerning 
values and sums insured, described above, a preliminary 
comparison has to be made—irrespective of the insurance 
values—between the gross sound value and the gross damaged 
value of the goods at the place of arrival. The percentage of 
depreciation thus obtained has then to be applied to the insured 
value, or the insurable value (as the case may be), and thence 
to the sum insured by the policy or policies. (Sect. 71 (3).) 

The gross value is defined to mean '' the wholesale price '' 
—that is, at destination—or, if there be no such price, the 
estimated value, with, in either case, freight, landing charges, 
and duty paid beforehand . . “ Gross proceeds (which, 

in the event of the damaged goods being sold provides a means 
of determining, by deduction from the gross sound value," 
the amount of the " gross damaged value ") is stated to mean 
" the actual price obtained at a sale where all charges are paid 
by the sellers." (Sect. 71 (4).) 

The two features in this method of determining under¬ 
writers' liability in cases of particular average (damage) are 
noteworthy; firstly, that gross (and not net) sound and damaged 
values are compared; and, secondly, that these values and the 
percentage of depreciation are calculated independently of the 



PRINCIPLES FUNDAMENTAL TO INSURANCE CONTRACT 49 

insurance. The employment of this method results in under¬ 
writers being affected less by fluctuations in market conditions 
(which are not their concern), and, gross figures being slightly 
larger, in a slightly lower percentage of loss. The detailed 
illustration of these principles in relation to claims, must, as 
already stated, be left to Part II, but three further observations 
concerning matters which arise in practice, from the standpoint 
of the assured when determining the value for insurance 
purposes, require now to be set out. 

It may be mentioned, firstly, that for certain interests, 
notably coal shipments, underwriters are willing specially to 
agree that net sound and damaged values shall be compared 
in determining the percentage of depreciation, the clause 
giving effect to this being known as the net values clause.'' ^ 

Secondly, it is sometimes the case that freight is payable at 
destination, instead of in advance, and, consequently, the 
assured has no insurable interest in respect of it until the 
vessel reaches port and the payment has become due. It is 
satisfactory so far as the risk of total loss prior to this time 
is concerned, for he would be indemnified for the true value of 
the goods including the expenses so far incurred (assuming, of 
course, that he had correctly fixed his insured value accord¬ 
ingly). But in the case of particular average (damage), the 
freight having been paid on arrival at destination, to the extent 
of such payment he would find himself under-insured, and, in 
consequence, insufficiently indemnified. Supposing, alterna¬ 
tively, that the insurance had been effected on an insured value 
including freight, notwithstanding that its payment was not 
due until arrival at destination, another objection is met with ; 
for total loss risk whilst on the voyage proper he would be too 
heavily insured—contrary to sound insurance principles—for 
which he would be paying premium unnecessarily ; which is 
an expense in trade which cannot be overlooked. 

As neither of these methods of fixing the insured value is 

^ Appendix G, page 406. 
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satisfactory, it has become customary in certain trades, to 
which the foregoing remarks apply, to insure on the lower 
valuation for the voyage in the correct manner, and to insure 
separately an amount representing the increased value by reason 
of the freight and other charges payable at destination. On 
this understanding freight contingency insurances (as they are 
known) apply in certain respects from the commencement of 
the adventure, particularly to risks of particular average 
(depreciation) which do not prevent delivery and the consequent 
payment of freight. Total loss and general average risks on 
the voyage do not apply to such supplementary insurances, 
but craft and other risks to final destination, after the arrival 
of the vessel, require to be covered.' 

Considerations of a like nature have led to similar insurances 
being effected in respect of import duty, which not infrequently 
amounts to lOO per cent of the value of the goods. The impo¬ 
sition of such duties tends to become more widespread and 
serious. In countries such as Colombia, where long and 
difficult inland journeys to final destinations often follow the 
payments of import duties at the ports, the saving in premium 
by gffecting increased value insurances, instead of at the one 
higher valuation throughout the voyage, is considerable, and 
the basis of insurance generally more satisfactory. 

It should be mentioned, however, that this difficulty in 
respect of duty does not arise in connection with goods custom¬ 
arily sold in bond, such as, in this country, tobacco, tea, wines 
and spirits, the reason being, of course, that the assured has 
no interest in the duty which is paid after he sells the goods. 
It i^ paid by the buyer when he takes them from the bonded 
warehouse. To meet this situation and for particular average 
(damage) purposes, the Act, adopting the custom of Lloyd's," 
provides that " in the case of goods or merchandise customarily 
sold in bond, the bonded price is deemed to be the gross value." 
(Sect. 71 (4).) 


^ Appendix G, page 405 . 
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Lastly, and with regard to (ieneral Average, yet another 
consideration is met with in arriving at the amount due from 
underwriters. Pending the fuller discussion of the subject in 
Part II, it will suffice here to mention that general average 
(in contradistinction from particular average) is a means 
adopted by all maritime peoples whereby the various interests 
in a common adventure—ship, freight, and cargo—contribute 
their share towards a sacrifice or expenditure ** made or in¬ 
curred in time of peril for the purpose of preserving the property 
imperilled in the common adventure.'" (Sect. 66.) Common 
examples are, the jettisoning (throwing overboard) of cargo 
to lighten the ship, or the putting into a port of refuge. General 
average exists altogether independently of insurance, and it is 
only inasmuch as the underwriter undertakes to indemnify 
the assured for loss or damage that it becomes related to 
insurance. 

All parties contributing towards the loss sustained, or the 
expenditure incurred, in general average, do so on the basis 
of what are known as the '' contributory values." In theory, 
the general average act being to avert the peril of loss to the 
common adventure, the contributory values are therefore those 
which were imperilled at the time. In connection with goods, 
the net market value at destination is taken. The net value is 
taken as giving effect to the principle named, because had the 
goods been lost, the assured would not have incurred expenses 
incidental to their safe arrival and sale (which comprise the 
difference between net and gross values). Consequently, duties, 
expenses of sale, and discounts allowable, do not contribute in 
general average, but only the net market value of the goods. 
Freight payable at destination, being at the risk of the ship at 
the time of the general average act, contributes accordingly, 
so that the owner of the goods does not contribute in respect 
thereof. 

Now coming to insurance : if the contributory value of the 
goods is less than or equal to the value insured (due allowance 
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being made for any particular average loss, which reduces the 
contributory value, and in respect of which the underwriter 
is liable), the measure of indemnity is the full amount of the 
general average contribution. And if the contributory value 
is more than the value insured, the underwriter indemnifies 
the assured in the proportion that the insured value bears to 
the contributory value. If the policy is unvalued (no value 
having been agreed beforehand for insurance purposes), and 
the insurable value is less than the contributory value, the 
underwriter’s liability is proportionate therewith, also. It is, 
of course, also to be taken for granted in each case, that the 
underwriter, or underwriters, pay according to their sum, or 
sums, insured. 

In no event, therefore, do the underwriters pay more than 
the amount of the general average contribution ; and in the 
event of the insured value (or, in an unvalued policy, the 
insurable value) being less than the contributory value of the 
goods, they are liable to pay only the corresponding proportion, 
leaving the balance applying to the uninsured part to be borne 
by the assured. Underwriters' liability in respect of salvage 
charts is determined on the like principle. (Sect. 73.) 

The foregoing is an outline of the general rule regarding 
general average in this country, but it should be pointed out 
that there are minor divergencies in the law and practice of 
general average and its application to insurance in the United 
States of America and other countries. 

And now to summarize these considerations and to apply 
them to the particular purpose in view, it has to be borne in 
mind when placing risks that the measure of indemnity will be 
determined primarily by the insured or the insurable value, in 
relation to the sum insured ; that, the total loss of the goods 
having been determined, no further question is involved ; but 
that particular average loss will require the preliminary con¬ 
sideration of the gross sound and damaged values of the goods ; 
while claims for general average contribution and salvage 
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charges will introduce the consideration of the net market 
values.' 

In addition to these principles underlying the Measure of 
Indemnity and the amount recoverable under a marine insur¬ 
ance policy, it will be remembered that the earlier sections of 
this chapter dealt with other matters fundamental to the 
contract and affecting its validity. The.se also must be borne 
in mind when arranging insurances ; namely, that there must 
exist an insurable interest; that all material facts concerning 
the risk must be adequately represented and disclosed to the 
underwriter ; and that the implied warranties of seaworthiness 
of the vessel and legality of the adventure must be provided for. 

^ The consideration of consfruclive total loss and the use of the estimated 
“ gross market values "in determining that such a loss exists, has been omitted 
from this chapter for the sake of simplicity in the presentation of a general 
view. For the same reason, omission has been made of references to particular 
charges and to the inimcdiale recovery from underwriters of losses due to 
general average sacrifices, on a y:>articular average basis, without waiting for 
such lo.sses to be made good by the contributions of other parties in the common 
adventure. These features will be considered fully in Part II. 
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OBTAINING INSURANCE PROTECTION 

Having in the previous chapter considered generally the various 
parties interested and the fundamental principles of the insur¬ 
ance contract, and before coming to examine the policy in 
detail, an outline of the procedure to be followed in effecting 
insurances appears now to be necessary, together with general 
descriptions of the various kinds of policies and of the prelim¬ 
inary documents. The insurance market was described in 
Chapter II. 

The usual person to give instructions for the insurance of 
goods is the merchant—the buyer or the seller according to 
the terms of the contract of sale—mortgagees, assignees, or 
others who may be interested, being protected in respect of 
their interests under the same contract by definite measures of 
association or transference, as seen in the previous chapter, 
although it is not essential or usual that the relation of the 
sevearal parties to the subject-matter insured be stated in the 
policy. (Sect. 26 (2).) The consignor has in any case certain 
responsibilities in relation to insurance, and it must be con¬ 
sidered his duty to give notice of shipment. In the case of 
f.o.b. (free on board ship) sales, the buyer knows it rests with 
him to arrange for the insurance, but in c.i.f. (cost, insurance, 
freight) contracts, as the term implies, the seller definitely 
undertakes to arrange the matter, and is accountable for any 
neglect. Provided he has effected the insurance with under¬ 
writers of standing and repute, however, he will not be held to 
account in the event of their insolvency. 

The merchant, or other assured, has the option of employing 
an agent, or insurance broker, whose services are obtainable in 
all of the larger commercial centres. Should he desire, however, 
to have his business effected with Lloyd's underwriters, the 

54 



OBTAINING INSURANCE PROTECTION 55 

employment of a broker authorized to conduct business there 
is imperative, his own access to the Room being prohibited. 
Again, should the merchant be domiciled in a provincial, 
colonial, or foreign part, he may not be satisfied with the 
facilities afforded there, and may desire to avail himself of the 
advantages of a large market, such as exists at London, where 
competition, and underwriters of varying ideas and methods, 
as well as the free market at Lloyd's, all combine to benefit the 
assured Brokers act as intermediaries in these circumstances, 
and place business for merchants from all parts of the world. 
In this manner they are able to add to their services on account 
of their specialized knowledge in insurance matters in the 
interests both of the assured and of the insurer. As may be 
considered natural, underwriting procedure differs in minor 
details in the various insurance markets, and the following 
remarks should be taken as applying more particularly to the 
conduct of business in London. 

If the assured himself has sufficient confidence in the condi¬ 
tions obtainable and in the rate of premium to be charged 
by the underwriter, he may outline the risk he has to offer, and 
the conditions and clauses defining the liabilities to be assumed, 
on what is descriptively called a Slip. This document, in the 
event of the risk proving acceptable, the underwriter, or under¬ 
writers, will initial against the sum they individually insure, 
which is known as their subscription. Brokers invariably 
follow this method of outlining the risk on a slip for submission 
to underwriters and to receive their initial when the risk is 
underwritten by them. Although very contracted in form, the 
slip is an accurate representation of the contract entered into. 
Its preparation therefore requires a knowledge of the current 
clauses and conditions, and of the contractions in common use. 
The assured can hold a broker liable for negligence if he omits 
any important detail or fails to arrange for such clauses as may 
be customary and necessary for proper protection. 

This slip, however, though very important from a practical 
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standpoint, is but little more than an honour document.^ It 
is not legally binding on the underwriters, but, such is the high 
standard of integrity, only in circumstances of a very exceptional 
nature would they take advantage of this position. Even in 
the event of a dispute, which very seldom occurs, they usually 
prefer to issue their policy and so leave the decision if necessary 
to the Courts. To all intents and purposes, therefore, the 
initialling of the slip by the underwriters signifies the conclusion 
of the contract, and reference may subsequently be made to it 
especially upon this point, providing that a stamped policy has 
been issued giving legal effect thereto. (Sects. 21 and 89.) 

After initialling the slip the underwriter could proceed at 
once and issue the policy, except in cases where certain details 
are of an approximate or provisional character. But it is usual 
in any case for him to await definite instructions from the 
assured (through the broker if one is acting). To a company 
underwriter, these instructions are usually given on a form 
speciallj’ provided, and knowm as a Closing Slip. This document 
is made out in accordance with the original slip, with the addi¬ 
tion of those particulars as to value, quantity, marks and 
nfinibers of the packages, etc., which, possibly, were left 
indefinite when the risk was underwritten. The details of the 
closing slip having been checked with the underwriter’s records, 
and, if required, with the original slip, the underwriter issues 
his policy. The risk is now^ said to be closed,” it having 
remained ” open ” during the intervening period. 

If the risk had been placed (in part or in whole) with Lloyd's 
underwriters, the procedure would have been similar, except 
that the broker prepares the Lloyd's form of policy itself 
(instead of a closing slip), and submits it, together with the 
original slip, to the underwriters, or to the bureau set up by 
Lloyd's underwriters jointly for that purpose. To be of the 
fullest value it is important that Lloyd's policies be signed at 
this signing bureau, ^ in evidence of which a special seal is 

^ See page 192. * Not applicable to amounts under £100. 
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embossed on the form, the Committee of Lloyd*s thereby 
acknowledging the policy in relation to the funds deposited 
with them by the underwriters concerned as security for 
policy-holders. In conformity with law (vSect. 22), a policy 
must be issued in all cases of marine insurance, a particular 
reason for this necessity being found in regard to the Inland 
Revenue stamps which are required to be embossed thereon, 
as will be considered later.' 

If a broker has been employed, it is not unusual for him to 
retain the policy, in order to attend to such claims and returns 
of premium as may become due. He can exercise a lien on 
the policy against the assured's payment of the premium. Not 
only must he exercise proper care and reasonal^le expedition 
in procuring the policy and in the collection of claims, but he 
must also see that the proper terms, details, and clauses are 
incorporated, or he is liable in respect of the consequences of 
his negligence. He is not protected from this even though the 
assured, having received the policy, fails to examine it or to 
notice the error or omission. 

An alternative method sometimes adopted in effecting insur¬ 
ance, is for the assured to submit an insurance risk in writing, 
as by letter, and for the underwriter by way of reply and 
acceptance to issue a Cover Note (or Covering Letter). In this 
method the letter offering the risk and the cover note replace 
the slip of the first metlujd. The cover note is regarded with 
the same care and confidence. In due course it is followed by 
the issuance of the policy. A broker invariably issues a cover 
note to the assured for whom he has placed the risk, retaining 
the slip at his office. In this case, of course, he is responsible 
for the cover note, and the accurate detailing of the terms of 
the insurance and the names of the underwriters. Obviously the 
assured is well-advised to scrutinize this document, and to satisfy 
himself regarding the details and the security of the underwriters, 
whose names should be stated in a broker's cover note. 

1 See Schedule C, page 323. 
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In some cases, underwriters are approached (directly or 
through a broker) in a preliminary way for a Quotation. This 
gives the assured opportunity for considering the rates of 
premium before accepting the contract terms ; or, possibly, 
he may wish to consider also alternative quotations as to rates, 
conditions, and underwriters. A quotation does not bind an 
underwriter to conclude a contract (that is, to initial a slip 
or issue a cover note, and, later, to issue a policy), neither upon 
the terms quoted nor at all ; but an underwriter seldom refuses 
to do so—to confirm the quotation, as his action is called— 
providing there has been no delay in the acceptance ” on the 
part of the assured. Promptitude in this matter is important, 
and reply should be returned immediately—by return of post, 
or cable, or within other similar suitable measure of time. 
This should be done not merely because the underwriter might 
change his mind ; for besides there being no obligation upon 
him, he will naturally be suspicious of delay, and it is possible 
that further information might come into his possession ; or, 
if the subject-matter of the proposed insurance is already 
'' on risk,'' there is the possibility of a loss occurring, which 
woi^d, obviously, justify a refusal to confirm a quotation. 
Should the assured or the broker in the meantime receive addi¬ 
tional information, it is necessary to communicate it to the 
undervTiter, even though it may cause him to decline the risk. 
This necessity may be inferred from the previous remarks on 
'' Disclosure and Representations,"* and from the additional 
fact that the contract is not concluded until the underwriter 
confirms the quotation—initials the slip or issues the cover 
note. To avoid misunderstanding some underwriters, although 
actually it is unnecessary, stipulate that no risk shall attach 
until confirined by them. 

In the course of these remarks thus far it has been assumed 
that the risks concerned—in the quotations, cover notes, slips, 
and policies—^have been in respect of individual or named 

» Page 54. 
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shipments, as, for instance, on 12 cases of cutlery, from 
Sheffield to Buenos Ayres, per conveyances and S.S. Canonesa/' 
Such insurances on specific shipments are, of course, frequently 
done, but it is becoming increasingly the custom where numbers 
of shipments of a similar character, or to the same locality, 
are made, for merchants to obtain an Open Cover. This gives 
protection for all shipments embraced within the description 
given as to vessels, voyages, interests, and period of time, 
usually for twelve months. Open covers are therefore in the 
nature of enlarged or extended slips or cover notes. And the 
advantages they confer will become apparent immediately. 

Open covers provide the merchant with continuous pro¬ 
tection, enabling him to calculate the insurance charges for 
shipments ahead, and relieving him of the anxiety arising from 
the individual treatment of shipments—the possibilities of 
delay or oversight, as well as the possible variations in the 
insurance conditions, security, or rates of premium. He is, 
of course, in honour bound to declare, as soon as possible, every 
shipment, just as the underwriter is in honour bound to accept 
them and to issue the requisite policies. 

An open cover may apply not only to shipments during a 
stated period of time, but also to include shipments from or to 
several ports or countries, and in a few cases are known to 
extend worldwide. Similarly, the nature of the goods or 
commodities covered may vary from only one kind to 
merchandise of all kinds. For example— 

Cotton goods : Manchester to Bagdad and/or Persian Gulf. 

Butter and/or cheese : New Zealand to United Kingdom and/or 
Continent. 

Goods and/or merchandise : U.K.C. to U.S.A. and/or Canada. 

Should varying interests, voyages, seasons, or vessels be 
provided for, the open cover may include a scale of rates 
regulating the premium in some measure to accord with the 
risk. In a cover, for instance, including the whole of North 
America, differentiation would probably be made not only 
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between the Atlantic and Pacific seaboards, but also in respect 
of the coasts above, say, 50 degrees North latitude, especially 
in view, on the Atlantic side, of ice and fogs and the dangers 
of the River St. Lawrence. A similar differentiation should be 
expected, in covers embracing the whole of the United Kingdom 
and Continent of Europe, in respect of ports and places not 
included between, say, Bordeaux and Hamburg, both inclusive 
—and especially in regard to the eastern Mediterranean, the 
Baltic, and the White Seas. 

Again, the monsoon season, affecting especially the Middle 
East, or other regions subject to typhoons, cyclones, or periods 
of heavy rains, all receive the attention of underwriters. And 
interests vary immensely in their nature and consequent 
liability to damage—iron goods and silk goods, heavy machinery 
and scientific apparatus, foodstuffs and ores, as examples taken 
at random, can scarcely be compared—and shipment may 
possibly be made by a P. & O. Liner, or by an old (keek tramp. 
But apart from general indications such as these, experience 
alone can guide in the customary variations in rates to be met 
with, sometimes under the one cover. 

\\iith open covers, as with slips and cover notes, it is equally 
necessary that tlie contract be legalized by the issuance of 
policies. If desirable, or in order to assign with the goods to 
different buyers, a separate policy may be issued under the 
cover for each shipment as it is made ; or, alternatively, 
according to convenience, one policy may be issued including 
any number of shipments. 

In some cases—either under an open cover or as the closing 
of a slip taken out in these terms—what is called an Open or 
Floating Policy may be taken out, as, for example— 

;£10,000 per steamer and/or steamers (classification clause)^ 

Italy and/or France and/or Spain to U.K.C. (Bordeaux/Holland, inc.). 

Interest to be declared and valued. 

The assured will then make declarations of interest there¬ 
under in the order of shipment until the total sum is exhausted, 

^ See Schedule G, page 404. 
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as prescribed in some detail in the Act (Sect. 29). For this 
reason this kind of policy is sometimes called a Declaration 
Policy. They are subject to stamp duty in the ordinary way, 
and are, of course, unlike covers, etc., enforceable at law. 

Open policies of a particular kind, frequently requiring atten¬ 
tion in this country, are such as those issued by insurance 
companies abroad, for instance, in Australia, where revenue 
and other legal requirements do not give the same difficulties 
as make such a method impossible here. These open policies 
are issued abroad to local merchants for shipments from the 
United Kingdom, and elsewhere, and the assured instruct their 
shippers on this side to make declarations for insurance pur¬ 
poses to the office or the agent of the insurance company 
concerned. An Insurance Certificate, subject to the terms of the 
open policy, is then issued. 

This certificate, along with the invoice and shipping 
documents, serves for banking purposes, and enables the 
merchant abroad to obtain advances on the security of the 
goods (as evidenced by the documents), and the shipper to 
obtain prompt payment. This was discussed generally in 
Chapter II. 

In making declarations and obtaining certificates, shippers 
should bear in mind that the insurance protection, its terms 
and limitations, have been arranged by their clients abroad, 
where also the premium is paid. The merchant on the other 
side has already decided whether the goods shall be covered 
W.P.A. or F.P.A., or including or excluding theft and pilferage, 
war risks, and strike risks, etc.^ Unless, therefore, instructions 
to vary the contract have been received by the underwriter's 
representative here, the certificate must be issued in accordance 
with the agreed conditions. Sometimes, on payment of the 
special premium here, the wider insurance protection can be 
obtained, and a special policy issued. But the underwriter, 
through his representative, cannot be expected to incur a 

1 See page 152. 
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liability for more extended risks ; for which the shipper's 
authority may be repudiated by their mutual client abroad, 
possibly after the arrival of the goods, although each of the 
parties may be actuated by the best of intentions and perfect 
good faith. 

An important clause sometimes appearing in this kind of 
open policy requires that the declaration of interest be made 
not later than a certain number of days after the sailing of the 
vessel. Negligence in failing to conform with this condition 
can seriously prejudice the assured, and the consequences may 
lie with the negligent party. 

Insurance certificates for banking purposes,^ when required, 
are in some cases issued in conjunction with policies taken out 
in England, on shipments on account of merchants in India 
or other places abroad. These may be issued by the insurance 
company or by the broker, as the circumstances demand. And 
a more elaborate form of insurance certificate is issued under 
the authority of the Committee of Lloyd's, upon presentation 
of which with the other usual documents to the Lloyd's agent 
at the foreign destination of the goods, such claims as may 
became due can be there collected. Special policies also, under 
which claims are payable abroad, as a matter of convenience, 
are issued both by Lloyd's and by the companies.- 

In all cases, however, in which the insurance is effected 
in this country—indeed, in most other countries also—a 
policy stamped in accordance with the revenue requirements 
must be issued, giving legal authority to the contract and 
making effective the preliminary and subsidiary documents 
to which reference has been made—slips, cover notes, or 
open covers, on the one hand, and insurance certificates, on 
the other. ^ 

In this present chapter it now remains only to summarize 
the different classes of policies which have been named and 
are commonly referred to by their distinctive feature. 

^ See page 15. * See page 23. * See page 323. 
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Glasses of Policies 

Interest policies are those whereby definite or definable 
interests are insured. It therefore follows that all policies of 
legal authority come under this heading. Wager policies, in 
contradistinction, are prohibited by the Act of 1909 ; but, as 
seen when discussing '' Insurable Interest,'" ^ there is a kind of 
policy on the border-line which is still allowable though not 
legally enforceable, where interest exists though difficult or 
inconvenient of definition. These are known as policy proof 
of interest (P.P.L) or honour policies. Whereas, with these 
policies, the assured, having no power of legal enforcement, 
relies on the honour of the underwriter to carry out his under¬ 
taking, tlie underwriter, on his part, relies on the honour of the 
assured in respect of his interest, and agrees to require no 
further proof of interest than his own policy. 

Reference also has been made in previous pages to valued 
and unvalued policies. These are names indicative of whether 
or not a value has been agreed for insurance purposes. This 
is an important feature, for with valued policies the measure of 
indemnity thereunder is determined by reference to this 
“ insured " value, whereas in unvalued policies reference 
is made to the '' insurable" value, which is ascertained 
by referring to documents and is strictly limited. (Sects. 
27, 28.) 2 

Floating policies, sometimes called open or declaration policies 
(under which declarations of interest are made until the total 
sum insured opened " is exhausted, or closed "), may be 
either valued or unvalued, as seen above. But obviously they 
can be valued, not by mention of an actual amount, but by 
the statement of a basis by which the value of declarable interest 
shall be computed as it arises, as, for example, “ invoice cost, 
freight, insurance, plus 20 per cent." Prior to the Marine 
Insurance Act, 1906, " unvalued" policies were sometimes 
described as " open," in view of the value being left open or 

^ Page 25. * See also page 45. 
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undetermined, but this use of the term was always misleading, 
and should now be regarded as incorrect. 

Floating policies, then, are in certain respects indefinite, 
being worded, “ per steamer and/or steamers,'' and “ interest 
to be declared and valued." In contradistinction with this 
class in these respects are policies where the interest is specified, 
and the vessel, by which shipment is made, named ; for which 
reason they are known as named policies. The following 
example will serve to illustrate the named features of this class 
of policies: " i,ooo bales of wool per Jervis Bay s.s. from 
Brisbane to London." Underwriters have been known to 
issue policies per " steamer and/or steamers " in respect of 
specific interest, but this is improper in other than excep¬ 
tional circumstances. 

Lastly, differentiation is made between voyage and time 
policies. (Sect. 25.) The latter are used much more for hull 
insurances than for cargo, shipowners of to-day almost invar¬ 
iably finding it convenient to insure their steamers for a period 
of time, usually of twelve months, instead of doing so voyage 
by voyage. In this country, time policies for longer than twelve 
moifths are invalid, particularly in view of the revenue require¬ 
ments of the Finance Act, 1901. As a matter of mutual con¬ 
venience, however, goods and other moveables are sometimes 
insured under a time policy, especially for interior and local 
journeys, and when a multitude of small amounts are involved, 
the total of which are approximately stable year by year. 
A special kind of time policy, called a block policy, is sometimes 
used, for example, in connection with the insurance of gold in 
South Africa. The interest is covered from the mines, through 
the refineries, and thence to the port of shipment, records of 
movements and amounts at risk being kept and adjustments 
made accordingly on the expiry of the policy. 

Tobacco, cotton, wool, and other commodities also are 
sometimes covered for time, whilst in export or transit ware¬ 
houses, sheds, etc., or even from the time of gathering, etc.. 
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or, in the case of wool, from sheep's-back. In such cases as 
these, it should be observed, the subject-matter insured can 
be said to be in transit, or to be stored in connection with 
transit, for only this kind of land risk comes within the province 
of marine underwriters.’ Insurances of this character arc to 
be regarded as in a special category. 

Ordinary marine insurance policies on goods are principally 
voyage policies, including in many cases incidental land transit 
as well as the sea voyage. An element of time is frequently 
introduced, thus making them virtually voyage and time policies. 
The only reference to time in the standard form of policy (to 
be considered in subsequent chapters) is contained in the words 
“ and for twenty-four hours after arrival,’' but these words 
really apply to hull insurances (of the old-fashioned type), 
and qualifying and extending clauses usually now attached 
render them ineffective. For instance, the Institute ware¬ 
house to warehouse ” clause limits the time spent after dis¬ 
charge from the vessel, whilst the goods are en route for final 
de.stination or warehouse, to fifteen or thirty days.- Ten, 
thirty, sixty, or one hundred and twenty days are mentioned 
in Frozen Meat clauses,^ and there is also what is known as 
the '' River Plate ten days ” clause.*’ For the purposes of the 
Stamp Acts such policies come within the category of time 
policies only if the voyage is extended by the reference to a 
period of time, as, for instance, Liverpool to Kobe, and 40 
days after arrival.”*'’ This is different from what are merely 
time limits, which restrict the voyage and its inland extension, 
as illustrated by the ” warehouse to warehouse ” and the 
” River Plate 10 days ” clauses. 

The sum insured in an English policy in the ordinary course 
is, naturally, stated in £ sterling. An interesting innovation, 
however, where foreign interests are concerned—and British 
underwriters are notorious in their willingness to underwrite 
business from world-wide sources—^lias apparently permanently 

^ See page 6. * See page 174. ® See page 389. * See page 408. ® See page 329. 

5—(6048) 
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established itself in the issuance of what are called currency 
policies, and a reference to them may, therefore, be appro¬ 
priately appended. In these policies the sums insured and the 
values are stated in foreign currency—dollars, francs, etc., 
as the case may be. The justification for the practice is based 
on the large fluctuations in the value of foreign currencies, as 
compared with the £ sterling following the war, in consequence 
of which an insurance of, say, French interest, for £1,000 might 
be reasonable to-day, but altogether unreasonable in six months 
time when a possible claim would become due ; for during the 
intervening period the franc might rise or fall in relation with 
the pound. It has therefore become reasonable and desirable 
in some cases for French interests to be insured in francs, and 
American interests in dollars, and so forth. In such cases the 
underwriter usually receives the premium in the same currency 
as the policy, or its equivalent, and pays such claims as become 
due in the same currency also, notwithstanding any rise or 
fall in its value. Obviously this plan can make a considerable 
difference to the amount payable by the underwriter, but it 
is sound in principle as affording the assured indemnity on 
th6 basis of his national currency. The assured wiU, of course, 
in actuality be the loser should his currency fall in relative 
value, but, on the other hand, he will reap the benefit should 
its movement be upward. At least this is fairer and more 
satisfactory than the alternative ; for under policies on foreign 
interests issued in pounds the underwriter is liable in this 
currency, which would penalize the foreign assured in the event 
of the pound falling in relative value and unjustly reward him 
in the event of its rise. This is contrary to the principle of 
indemnity which has been seen to be fundamental to marine 
insurance. Currency policies illustrate the characteristic enter¬ 
prise of British underwriters in adjusting their policies to the 
requirements of their assured. 



CHAPTER V 

THE STANDARD FORM OF POLICY 

Following upon the more general observations of the previous 
chapters, the policy, as the contract of insurance is commonly 
known, now calls for detailed examination. 

“ This policy of insurance is a very strange instrument, as 
we all know and feel.” Lord Mansfield, in 1812, thus expressed 
a very general opinion, which still prevails, concerning the 
document now to be considered in detail; for the same form 
of policy of which he and others since have spoken so con¬ 
temptuously is in general use to-day, and appears as the stand¬ 
ard form of policy in the Schedule of the Marine Insurance Act, 
1906. This form of words has, indeed, a long and romantic 
past, for even in Lord Mansfield’s day it was of ancient use, 
and still more ancient descent. The present form is practically 
identical with that prescribed by the Ordinance of Florence in 
1523, and it was formally adopted by Lloyd’s underwriters as 
their standard form in 1779. They were followed in this 
respect by other British underwriters and insurance companies. ^ 
This is the historical justification for its continued use, and 
for its appearance in the Act of 1906, but in addition there 
are important practical considerations involved. The bare form 
probably served well enough down to the beginning of the 
nineteenth century, since when the ever-increasing use of 
amending and qualifying clauses has gone on, so that to-day, 
possibly, lawyers may be excused if their respect for the docu¬ 
ment embodying the contract of marine insurance has not 
increased. But, with due deference to their opinions, it may 
be said, in the document’s favour, that its value is based upon 
practical experience, and it is retained for this, rather than for 
sentimental reasons, and despite its strangeness and its age. 

^ See Preface to Second Edition. 
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There are, of course, besides lawyers, those who advocate 
the abolition of the old form and the substitution of one that 
is more in accordance with the requirements of modern com¬ 
merce. But the body of opinion hesitates before the experience 
of endeavouring to frame new clauses and the frequency of 
misconstruction requiring subsequent modification, after, 
possibly, expensive law court decisions have been obtained. 
And so in justification of the continued use of the ancient form 
of words it may be added, that, in less complicated circum¬ 
stances and times, the intentions of the parties came to be 
expressed and understood, and these same words have since, 
at different times and in various connections, served as the 
basis of numerous court decisions, thus adding legal definition 
to long experience. However inadequate it may be as a com¬ 
position, it serves as an invaluable index to these extended 
definitions of many generations. 

It also serves as a framework into which are fitted the various 
modifying clauses now found necessary. The scope of the 
innovations is in this way limited, and the assured and the 
ins^er can, therefore, with reasonable confidence anticipate 
the effects of such minor modifications. The substitution of 
any conceivable alternative would be as an upheaveil of incal¬ 
culable import, which something more than the conservatism 
of business men refuses to countenance. 

Lloyd’s form of policy is therefore appropriately incor¬ 
porated in the English Marine Insurance Act, inasmuch as the 
importance of the understanding underlying the practice and 
law of marine insurance is greater than the words which, almost 
necessarily imperfectly, embody that understanding and its 
tradition. Indeed, the Act itself is a codification of something 
at the time already existing, of which the policy-form was the 
most obvious symbol. 

The complete wording, as given, embraces the requirements 
of hull, cargo, freight, etc., and is still used for each of these 
interests both by Lloyd's underwriters and others ; but it 
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seldom, if ever, happens nowadays that these interests are 
insured at the same time under one document, as was formerly 
the case when ship and cargo were owned by the one assured. 
Details of the subject-matter insured, whether hull, cargo, or 
other interest, are now specially inserted so as to override the 
words in the body of the policy, which in this connection are 
as follows— 

“ Upon any kind of goods, and merchandises, and also upon the body, 
tackle, apparel, ordnance, munition, artillery, boat, and other furniture, 
of and in the good ship or vessel called the . . 

It is significant that an interest so important as freight to-day 
is, should not have been mentioned here, but it serves as one 
illustration of the fact that the form is an inheritance from a 
former time, when freight as a separate interest scarcely existed, 
the ship and cargo being the property of the same assured. 

Of recent years, however, instead of using the complete 
form, some of the large companies have introduced two policy 
forms, omitting from the one or the other such words as apply 
only to ship, etc., or cargo, etc., respectively ; so that, even 
in these cases, the original wording continues to be used where 
it applies. Although this book is limited to the subject of the 
insurance of goods, it will be preferable that the full wording 
be reproduced here. It is as follows— 

Pe (t fenoton tibat 

as well in their own Name, as for and in the Name and 
Names of all and every other Person or Persons to whom the 
same doth, may, or shall appertain, in part or in all, doth 
make assurance, and cause themselves and them and every 
• of them, to be insured, lost or not lost, at and from 


upon any kind of Goods and Merchandises, and also upon the 
Body, Tackle, Apparel, Ordnance, Munition, Artillery, Boat 
and other Furniture, of and in the good Ship or Vessel called the 


whereof is Master under God, for this present Voyage, 
or whosoever else shall go for Master in the said Ship, or by 
whatsoever other Name or Names the same Ship, or the Master 
thereof, is or shall be named or called, beginning the Adventure 
upon the said Goods and Merchandises from the loading thereof 
aboard the said Ship as above 

upon the said Ship, &c., as above and shall so 
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continue and endure, during her Abode there upon the said 
Ship, &c. ; and further, until the said Ship, with all her Ordnance 
Tackle, Apparel, &c., and Goods and Merchandises whatsoever, 
shall be arrived at as above 

upon the said Ship, &c., until she hath moored at Anchor 
Twenty-four Hours in good Safety, and upon the Goods and 
Merchandises until the same be there discharged and safely 
landed, and it shall be lawful for the said Ship, &c.. in this 
Voyage to proceed and sail to and touch and stay at any Ports 
or Places whatsoever and wheresoever for all purposes 
without Prejudice to this Insurance. The said Ship, Goods 
and Merchandises, &c., for so much as concerns the Assured, 
by Agreement between the Assured and Assurers in this Policy, 
are and shall be valued at 


Coucfjtns the Adventures and Perils which we the Assurers arc contented 
to bear and do take upon us in this Voyage, they are, of the Seas, Men-of-\Var. 
Fire, Enemies, Pirates, Rovers, Thieves, Jettisons, Letters of Mart and 
Counterniart, Surprisals, Takings at Sea, Arrests, Restraints and Detainments 
of all Kings, Princes and People, of what Nation, Condition, or Quality soever. 
Barratry of the Master and Mariners, and of all other T’erils, Losses, and 
Misfortunes, that have or shall come to the Hurt, Detriment, or Damage 
of the said Goods and Merchandises and Ship, &c., or any Part thereof ; and 
in case of any Loss or Misfortune, it shall be lawful to the Assured, their 
Factors, Servants and Assigns, to sue. labour, and travel for, in and about the 
Defence, Safeguard and Recovery of the said Goods and Merchandises and 
Ship, &c., or any Part thereof, without Prejudice to this Insurance ; to the 
Charges whereof we, the Assurers, will contribute, each one according to the 
Rate and Quantity of his Sum herein assured. And it is especially declared 
and agreed that no acts, of the Insurer or Insured in recovering, saving, or 
preserving the property insured, shall be considered as a waiver or acceptance 
of abandonment. And it is agreed by us, the Insurers, that this Writing or 
Poli^?y of Assurance shall be of as much Force and Effect as the surest Writing 
or Policy of Assurance heretofore made in Lombard Street, or in the Royal 
Exchange, or elsewhere in London. 

And so we. the Assurers, are contented, and do hereby promise and bind 
ourselves, each one for his own Part, our Heirs, Executors, and Goods, to the 
Assured, their Executors, Administrators and Assigns, for the true lYu'forrn- 
ance of the Premises, confessing ourselves paid the Consideration due unto 
us for this Assurance by the Assured at and after the Rate of 

IN WITNESS whereof we, the Assurers, have subscribed our Names and 
Sums Assured in LONDON. 

N.B.—Corn, Fish, Salt, Fruit, Flour and Seed are warranted free from 
Average, unless general, or the Ship be stranded ; Sugar, Tobacco, Hemp, 
Flax, Hides and Skins are warranted free from Average under Five Pounds 
per cent; and all other Goods, also the Ship and Freight, are warranted free 
from Average under Three Pounds per Cent, unless general, or the Ship be 
stranded. 


The Marine Insurance Act (Sects. 22 and 30) states that a 
contract of marine insurance is inadmissible in evidence unless 
it is embodied in a marine policy/' and that such policy may 
be in the form in the First Schedule to this Act/’ as given above. 
As previously stated, this form of words is almost invariably 
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used in this country, the Act with its definitions having stand¬ 
ardized the form and provided an additional reason to those 
already discussed ; for it lays down that the ‘‘ terms and 
expressions ” used '' shall be construed as having the scope 
and meaning in that schedule assigned to them,” where the 
special context of any particular policy does not otherwise 
require. These definitions appear in the Act as Rules for 
the Construction of the Policy,”^ and will be referred to as they 
apply in the discussion of the policy that follows. 

Of the various matters mentioned in the policy—matters 
of necessity, custom, and convenience, from the more practical 
points of view—the law (Sects. 23 and 24) requires merely that 
the policy must specify ” the following— 

(1) The name of the assured, or of some person who effects the 
insurance on his behalf : 

(2) The subject-matter insured and the risk insured against : 

(3) The voyage, or period of time, or both, as the case may be, 
covered by the insurance : 

(4) The sum or sums insured : 

(5) The name or names of the insurers : 

and, that it must be signed by or on behalf of the insurers. 
A document in any form of words specifying these matters 
would constitute a policy according to law. On the other hand, 
if the standard form, or any other form is not completed so as 
to include all of them, it is unenforceable at law because of its 
defectiveness. Such a document, in other words, would not 
constitute a “ marine policy.” It is therefore important in 
considering the policy that the above features essential to all 
marine policies should not be lost sight of in considering the 
many parts of secondary as well as those of primary importance. 
And having thus emphasized them their consideration may be 
left until met with in their place in the standard form. 

The wording opens in the manner of a declaration— 

Be it known that . . . 


^ Schedule A, page 313. 
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although some are still issued with the words In the name of 
God, x 4 men.” In either case the effect is the same. There 
follows a space for the insertion of the name of the assured. 

The Assured 

It is essential that the space in the policy form provided be 
filled with tlie name of the assured, or of his agent, this being 
one of the features necessary to constitute the document a 
marine policy. (Sect. 23 (i).) Thereafter, in direct association 
with the name of the assured, or his agent, the standard form 
continues as follows— 

... as well as in his/their own name as for and in the name and 
names of all and every other person or persons to whom the same doth, 
may, or shall appertain, in part or in all doth make assurance and cause 
. . . and them, and every of them, to be insured . . . 

These words, obviously of ancient use, provide for the 
insurance of the interests of one or more persons, and for the 
assignment of the policy to yet other persons should ownership 
or interest in the subject-matter be so transferred. Irrespective 
of tjiese words, however, the policy is assignable, except only 
whete the contrarj^ is stated therein. Not that a policy, with 
or without the foregoing words, is assignable apart from insur¬ 
able interest'' ; for it was seen in previous pages^ that the 
nominal assured, in the first place, must have interest in the 
property for the insurance to attach at all, and, in the event 
of such interest being transferred to other parties, it is necessary 
that the assignment of the insurance thereon be the subject of 
expressed or implied agreement between them. {Raynor v. 
Preston, 1881.) As a document the policy is usually assigned 
by the method of endorsement and delivery. (Sect. 50 (3).) 

AU of the foregoing remains true should the insurance be 
effected through a broker or insurance agent. Assignment can 
be made effective only in conformity with the principles already 
enunciated. Sometimes, instead of the name of the assured, 

* Page 25. 
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that of the broker is inserted in the policy, to which are usually 
added the words, and/or as agent,’’ or, on account of whom 
it may concern.” These words in certain respects override the 
more extended phraseology of the printed form, above con¬ 
sidered, but not in any way to diminish the strict application 
of the principles of assignment. The broker acts in respect of 
definite interests in the subject-matter insured. 

Lost or Not Lost 

The formal wording of the policy proceeds— 

... to be insured, lost or not lost. 

These words also take the mind back to former times when 
telegraphy was unknown, and when other means of com¬ 
munication were less rapid, when it must frequently have 
happened that goods were at risk, or lost even, without the 
knowledge of the assured. The underwriter also would have 
information much less up to date concerning the departures of 
vessels and their safety, than that now' within his reach. It 
was therefore formerly very important that the facts as known 
at the moment of the conclusion of the contract, should serve 
as the basis of the insurance, irrespective of whether at the 
time, unknowm to either party, the vessel had met wfith an 
accident. 

The same principle is operative to-day. Only the existence 
of fraud or concealment—the absence of good faith—qualifies 
the full meaning of the words ” lost or not lost.”^ 

The Rules for the Construction of the Policy (No. i) states 
the matter as follow s— 

Where the subject-matter is insured lost or not lost " and the loss 
has occurred before the contract is concluded, the risk attaches unless 
at such times the assured was aware of the loss, and the insurer was not. 

The inclusion of these words in the policy is therefore very 
important, for even to-day goods are sometimes afloat before 
the insurance is effected, and possibly without the immediate 

^ See page jg. 
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knowledge of the merchant wishing to insure. It is, of course, 
unwise for a merchant or other interested party to run any such 
risk of loss, through oversight or otherwise, before insurance 
can be effected, and the advantages of floating or open policies 
and covers have previously been referred to in this connection.* 
Under an open or floating policy an underwriter is obliged to 
accept a declaration of interest, even after loss, unless the 
policy expressly excludes such a declaration by providing that 
interest shall be advised before the sailing of the vessel or within 
a stated number of da5^s thereafter. The position, apart from 
the legal aspect, is similar with open covers.'^ 

The printed wording of the policy then continues— 

. . . to be insured, lost or not lost, at and from . . . 

Then follows a space for the insertion of the voyage insured, 
which is to be discussed in its various aspects, including the 
last quoted words, in the next chapter. 


1 Sec page 63. 


= See page 5i». 



CHAPTER VI 

THE VOYAGE INSURED 
(The Policy—^continued) 

The specification in the policy of the voyage insured is necessary 
in order to make the document of legal value. (Sect. 23 (3).) 
It is inserted in the space provided in the standard form after 
the words"'. . . at and from . . of which they form a part. 
The significance of these words themselves is important. 

If the voyage insured were to he stated as merely from a 
particular place—say, from New York to Bombay—the insur¬ 
ance would not attach until the vessel actuall}^ starts and 
proceeds from New York on her voyage. (Rule 2.) It has been 
frequently held that when a vessel only leaves her berth and 
anchors in the river, for example, her voyage from the port 
named has not then commenced ; so that an insurance in those 
terms docs not begin until she really sets sail with the intention 
of continuing forthwith. {Sea Ins, Co. v. Blogg, 1897, etc.) 

Obviously it is desirable that the insurance on goods should 
attach before this, for which, to a certain extent, the additional 
word at (" at and from provides. However, the particular 
purpose of this word relates to insurances on the ship, freight, 
etc., which is beyond the province of this book, although it 
may be said in explanation of the word, and in so far as it applies 
to the insurance of goods, that it covers the ship from her 
arrival in good safety at the port named as being the place 
where the goods are to be loaded. (Rule 3.) 

Providing for the insurance of goods, the policy later contains 
the words, 

. . . beginning the adventure upon the said goods and merchandises 
from the loading thereof aboard the said ship . . . 

And concerning this the Act (Rule 4) explains, 

Where goods or other moveables are insured from the loading 
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thereof/' the risk does not attach until such goods or moveables are 
actually on board, and the insurer is not liable for them while in transit 
from the shore to the ship. 

In connection with the insurance of goods, the words at 
and from/' or from the loading thereof/' would provide 
sufficient protection for goods bought f.o.b. (free on board 
ship), for the passing of possession to the buyer would syn¬ 
chronize with the commencement of the " voyage " of the 
policy.^ But in the case of goods bought “ free alongside," 
there is a space of time to elapse before the goods are " on 
board," and the insurance attaches. To a much greater extent 
this is true of goods bought c.i.f. (cost, insurance, freight), 
where they become at the buyer's risk immediately they pass 
from the seller’s hands to the carrier or other bailee, and transit 
begins.- In the last case the seller is under the obligation of 
arranging for the insurance, and underwriters usually agree to 
cover the preliminary risk by means of what is known as the 
" warehouse to warehouse clause." 

By means of this clause the goods arc covered from the 
moigent transit commences, either at the port or from an 
interior place, as the case may require. It is necessary to 
emphasize, however, that this clause (which is discussed in 
greater detail later) ^ does not automatically or of itself extend 
the voyage to include interior places without the limits of the 
ports. {Traders and General, In re, 1924.) As the wording of the 
clause makes clear, it is necessary that the actual place of the 
commencement of the risk should be specified as part of the 
voyage. 

For instance, goods from Bedford by rail to London, and 
thence by steamer and conveyance to Cairo, should not be 
insured as '' London to Alexandria (warehouse to warehouse 
clause)," for London and Alexandria would then form the 
termini of the insurance. Bedford should, therefore, be named 
in the policy as the terminus a quo of the " voyage " insured, 

^ See page 30. * Page 30. ® See page 174. 
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and, similarly, Cairo should be named as the terminus ad quern. 
Apart from such a clause specially attached to the policy, 
to include the risk from the warehouse, etc., or other special 
wording, to cover interior transit, the termini are governed by 
the printed words of the form— 

. . . beginning the adventure upon the said goods and merchandises 
from the loading thereof aboard the said ship, . . . And further, until 
the said ship, . , . etc., and goods and merchandises whatsoever shall 
be arrived at ; and upon the goods and merchandises, until the 
same be there discharged and safely landed. 

Unless otherwise specially provided for, therefore, the 
insurance commences on the loading aboard ship, and ceases 
on the discharge and safe landing of the goods. 

Moreover, it is, apparent that a voyage by the named ship, 
** from the loading aboard the said ship,'' does not include 
preliminary risks in lighters, rafts, or other craft, which are 
so common in most ports and places. As the formal wording 
of the policy does not include risks by such craft, etc., it is 
necessary that they should be specially provided for, and in 
normal circumstances, except where the risk is very bad, under¬ 
writers will grant this by the insertion in the policy of the 
** Craft, etc., clause."' 

As regards the termination of the underwriter's risk on cargo. 
Rule 5 of the Act supplies the following definition— 

Where the risk on goods or other moveables continues until they are 
“ safely landed," they must be landed in the customary manner and 
within a reasonable time after arrival at the port of discharge, and 
if they are not so landed the risk ceases. 

the customary manner of discharge is by means of lighters 
or other small craft, the underwriter's liability continues. In 
regard to the practice in London, this was established in 1784, 
in Rucker v. London Assurance. The inclusion of the " Craft, 
etc., clause " in the policy, when it is worded so as to embrace 
the discharge as well as the loading, strengthens the position, 

^ See page 176. 
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but even then any special circumstance, or unusual or extra 
lighterage, must be disclosed to the underwriter when placing 
the risk. The protection afforded by the policy extends to 
lighters, etc., only when they are employed in the usual 
manner of landing goods out of a ship upon the shore '' {Lane 
V. Nixon, 1866), the naming of the ship otherwise pointing to 
direct landing on to quay, w'harf, pier, etc. 
yit is especially important to remember that should the 
assured send his own lighters and take delivery, instead of 
employing public lighters, he may thereby cause the insurance 
protection to be brought to an end. So it was held in Sparrow 
V. Cnrruthers, in 1746, but it is probable that the liability of 
underwriters wTmld to-day be held to continue provided there 
was nothing unusual in the landing of the goods in the assured's 
own lighters, and that it did not involve his special intervention. 
And so it w^as held in Paul v. Insurance Co. of North A merica, 
1899, the policy included the " Craft, etc., 

clause." 

One class of lighterage not covered is when goods are dis¬ 
charged into lighters, where they are left as a matter of con¬ 
venience, possibly in connection with transhipment to another 
vessel. {Hoiilder v. Merchants Marine, 1886.) In such circum¬ 
stances, special provision has to be made. Only lighterage as 
part of the ordinary process of landing is covered, even with 
the addition of the " Craft, etc., clause." 

Losses in discharging, by slipping from the slings or from 
other causes, subject to any condition or qualification in the 
policy, and to the cause being other than wilful or negligent, 
would be recoverable from underwriters when the discharge 
is direct from ship to shore, and—^when craft risk is included— 
to and from the craft. As to whether the underwriter is 
liable for losses of a similar kind in loading is to be similarly 
determined.^ 

It should also be borne in mind in this connection that where 


^ See page 180. 
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common lightermen or other bailees are employed in the 
loading or landing of the goods, they have certain statutory 
liabilities in respect of the property entrusted to them, and the 
merchant may have the option of claiming against them or 
his underwriters. In the latter case, on payment the assured 
subrogates to the underwriters his rights of recovery against 
the lightermen. Should the lightermen be exempted from 
liability by the assured, this constitutes a material fact which 
must be disclosed to the underwriter, who may otherwise avoid 
the contract. [Tate v. Hyslop, 1885.)^ 

yin describing the voyage, therefore, great care should be 
exercised, for there are many traps for the unwary and unin¬ 
formed. Moreover, if general expressions are necessary in the 
description of the termini, they should be used guardedly 
and with due regard to their customary significance. To 
illustrate : an underwriter would be very surprised to find the 
terminus to be Archangel when he covered the '' United King¬ 
dom and/or Continent of Europe,'" for it is customary to employ 
this expression with limited meaning. No doubt the under¬ 
writer should, and probably would, see that the limitation is 
expressed —say, for example, '' U.K.C., between Gibraltar and 
Holland, both inclusive —but it is obviously preferable that 
there should be no misunderstanding. To take another 
illustration, does the “ Mediterranean Sea ” as an expression 
embrace the Adriatic Sea, or the Aegean Sea ? Questions like 
this should not be left undefined in the policy. 

The names of ports, too, often have more than one definition 
in respect of their boundaries. '' London,” for instance, may 
be regarded as the County of London, or, alternatively, the 
area under the control of the Port of London Authority. 
Places included only under the extended meaning of ” Greater 
London,"" where the transit may commence, should certainly 
be specified. In general it may be said that there are mercantile 
as well as geographical definitions, and that customs districts 

^ See page 34. 
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often do not correspond with either. In case of doubt there is 
wisdom in being particular. 

For it may be stated in this connection, as well as generally, 
that a risk underwritten specifically as from one named port or 
place to another, does not attach if either terminus of the voyage 
is different in actuality ; whether the difference existed at the 
outset, or whether it came about in consequence of alteration 
from the original intention. (Sects. 43 and 44.) It should also 
be stated that, unless the policy expresses the contrary inten- 
tion, the goods must be loaded at the port named. If the 
goods are already on board, having been loaded at a previous 
port—possibly the voyage is being extended from that orig¬ 
inally intended—the fact must be stated in the policy, or the 
insurance will not attach. [Rickman v. Carstairs, 1833.) 

Change of Voyage 

Should the voyage be changed after the vessel has sailed 
from the agreed place of loading, and the risk has attached, as, 
for instance, when a vessel with goods originally destined for 
Hamburg is changed to the destination of Dundee, the under¬ 
writer’s liability ceases from the time the decision to change 
the destination is arrived at. This is what is technically des¬ 
cribed as a “ change of voyage.” (Sect. 45.) The vessel might 
possibly be lost in the English Channel intending to follow the 
same route for the one port as for the other until beyond the 
Straits of Dover, but, unless the underwriter has been consulted 
and had agreed to the change of voyage, the loss on legal ground 
would not be recoverable. The position is the same where 
the voyage has been abandoned,” that is, where the vessel, 
having put to sea with the intention of proceeding to the 
agreed destination, but with no justifying cause returns to 
the port of departure or, instead, proceeds to some other 
port. 

It is immaterial whether the risk be increased or lessened by 
a change or abandonment of voyage. The decision to change 
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the voyage having been arrived at, the underwriter's risk is 
terminated. 

A change of voyage must be clearly differentiated from a 
different voyage. The former term requires that the stated 
destination was originally intended, and was really changed. 
This distinction was material to the well-known case of Simon 
Israel v. Sedgwick, 1892, in connection with a declaration under 
a floating policy covering Mersey or London to any port in 
Portugal or Spain this side of Gibraltar," with " deviation 
and/or change of voyage and/or transhipment not included in 
the policy to be held covered at a premium to be arranged." 
A declaration of interest was made " to Madrid, via Seville," 
but after the loss of the vessel and her cargo it was discovered 
that the vessel was intended to discliarge the interest for 
Madrid at Carthagena. This port, being East of Gibraltar, was 
outside of the scope of the voyage described in the policy, but 
the assured, rel^dng on the clause whereby " change of voyage " 
was to be held covered, endeavoured to remedy the mistaken 
declaration. The underwriters' contention that the actual 
voyage upon which the vessel set out was not covered by the 
policy, was upheld. For the risk to attach it would have been 
necessary that the vessel had set out for Seville or other port 
covered by the policyG and for such destination to have been 
changed. 

It is also to be observed from the foregoing illustration that 
the port of destination, as also the port of departure, is as 
important as any possible inland extension of the voyage in 
matters of change of voyage " and the description of the 
" voyage " generally. 


Delay 

It is another requirement that the vessel sail from the agreed 
port within a reasonable time. (Sects. 42 and 88.) This is 
necessary in all cases, but its importance for practical reasons 
is sometimes especially obvious. For instance, late shipments 


6—(6048) 
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from Riga, or from Montreal, involve greater risk on account of 
ice conditions ; the West Indies, Florida, etc., are subject to 
hurricanes in the Autumn, as also is the region around Mauritius 
in the Spring. Typhoons are frequent in the China Seas between 
June and September ; and the South West Monsoon, associated 
with them, is particularly dangerous in the Indian Ocean soon 
after the middle of May. To these may be added seasonal 
weather conditions—ice or fogs or storms, etc.—at Vladivo- 
stock, the North and South Atlantic, the Pacific, Australia, 
the Baltic, and, indeed, in greater or less degree in almost every 
part of the world. But even should the risk be lessened, an 
unreasonable or unnecessary delay is not justifiable. 

For the same, as well as for more general reasons, the further 
legal requirement is a quite reasonable one, namely, that once 
commenced, the voyage must be completed with reasonable 
dispatch. (Sects. 48 and 88.) And not merely that the port of 
destination be proceeded to without delay : the venture must 
be completed in the discharge of the goods, and, if insured to 
an inland destination, they must be forwarded promptly. 
Otherwise the insurance automatically lapses. Unless the 
additional risk has been specially accepted, the assured's 
convenience in not taking immediate delivery, or in leaving 
the goods for a time in transit warehouses or stores, is no 
concern of the underwriter, who is, following such a break in 
the transit, at liberty to free himself from liability in respect 
of that part of the journey still to be accomplished.^ 

And now, before considering other features of the voyage 
insured, it may be well to summarize the position thus far 
outlined. The importance of adequate specification of the 
voyage, especially in regard to the termini, and in respect of 
craft, etc., has been discussed, as well as the necessity, in order 
for the insurance to attach or continue, that the agreed ports 
and places for commencement and termination of the voyage 
shall be adhered to ; the underwriter is not bound when the 

^Sce page 175. 
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voyage is different from that insured, whether, technically, it 
has been altered or changed. Further, it has been seen that 
there must be no unreasonable delay in commencing and in 
completing the adventure. There are, however, certain excep¬ 
tional circumstances which arc held to justify a delay, but as 
these justifications are applicable also to '' deviations,’' their 
examination is postponed until these also have been considered. 

Deviation 

It has already been stated that the customary route for the 
voyage insured must be followed, unless otherwise agreed with 
the underwriter. A deviation therefrom, except under the 
special justifying circumstances, nullifies the insurance contract 
from the point where the deviation commences. Unlike the 
effect of a cliange of voyage (which cancels the liability of the 
underwriter from the time the decision to change the voyage 
is taken), the mere intention of deviating is immaterial; there 
must be an actual deviation for the underwriter to be relieved 
of liability. (Sect. 46.) 

But what precisely is the distinction between a '' change 
of voyage ” and a deviation ” ? A change of voyage involves 
a definite alteration to some other destination from that 
agreed upon, whereas, with deviation, the destination remains 
the same as agreed, but the course thereto is departed from, 
although with the intention of proceeding to the agreed des¬ 
tination. Once having commenced to deviate, however, the 
risk ceases to attach for the remainder of the voyage, and a loss 
would not be recoverable even though it occurred after having 
regained the proper course. [Elliott v. Wilson, 1776.) It is 
immaterial that the risk is not increased. [Hartley v. Buggin, 
1781.) 

There is also a deviation if, when several ports of discharge 
are specified in the policy, the vessel does not go to them in the 
order named, or, when no order is given, if the vessel does not 
go to them in their geographical order ; unless there is usage 
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or sufficient cause to justify departure therefrom. (Sect. 47.) 
It is necessary, tlierefore, for instance, for a steamer from 
Bombay to Liverpool to proceed via the Suez Canal, as that is 
the customary route between these ports. The assured would 
not be covered if the voyage was made via the Cape of Good 
Hope, or by any other route, unless specially agreed with the 
underwriter. So, also, cargo insured for the voyage from Bom¬ 
bay to Antwerp and/or Rotterdam and/or Oslo, must be 
discharged at these ports in the stated order ; and if the 
insurance were effected to the Continent of Europe, the same 
ports of discharge being intended, the discharge must be made 
in the same order—the geographical order, in the absence of 
any contrary usage—unless there exists some cause sufficient 
to justify a departure. 

The grounds upon which deviation—and delay—are excus¬ 
able are conveniently summarized in the Act (Sect. 49), and 
may now be stated. The examples given in parenthesis, 
however, do not form part of the Act. 

Deviation or delay in prosecuting the voyage contemplated by the 
policy is excused— 

{a) Where authorized by any special term in llie policy ; or, 

\b) Where caused by circumstances beyond the control of the master 
and his employer (e.g. under government orders,^ stress of weather, 
etc.— Delaney v. Stoddart, 1785) ; or 

(c) Where reasonably necessary to comply with an express or implied 
warranty ; ^ or 

(d) Where reasonably necessary lor the safety of the ship or subject- 
matter insured (e.g. to avoid tempestuous weather, to adjust cargo that 
has shifted, to repair machinery breakdown or other damage, etc.'^) ; or 

(e) For the purpose of saving human life, or aiding a ship in distress 
where human life may be in danger (e.g. in answer to an S.O.S. call, 
etc. ; but note that deviation or delay merely to save property is not 
justified— Scaramanga v. Stamp, i88o) ; or 

(/) Where reasonably necessary for the purpose of obtaining medical 
or surgical aid for any person on board the ship ; or 

^ See page 172. 2 pages 38, 162. 

® See page 250. Deviation to avoid capture has been held to be excused 
when the peril of capture is insured against, but it has also been held to be 
not excused when that peril is not insured against. It is probable, however, 
that it would be allowed in either case to-day. 
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(^) Where caused by the barratrous conduct of the master or crew, 
if barratry be one of the perils insured against.^ 

When the cause excusing the deviation or delay ceases to 
operate, the ship must resume her course and prosecute her 
voyage with reasonable dispatch/' (Sects. 49 (2) and 88.) The 
meaning here intended, of course, is that the vessel must 
immediately proceed by the customary route from the place 
where she then is, and not that she should unnecessarily retrace 
her course to the point from which, with justification, she 
deviated. 

And now returning to the policy, the following words in 
relation to the voyage come up for examination— 

And it shall be lawful for the said ship, etc., in this voyage, to proceed 
and sail to and touch and stay at any ports or places whatsoever . . . 
without prejudice to this insurance. 

At first sight it would appear that these words absolve the 
assured in respect of deviation and delay, and override much 
that has been stated foregoing as a special autliorization in 
the policy under Sect. 49 (la) of the Act as quoted above. But 
this is not so. As interpreted by the Courts (e.g. Lord Mansfield 
in Lavahre v. Wilson, 1779) these words of the policy mcrety 
authorize the vessel to proceed and sail to and touch and 
stay at any ports or places whatsoever " on the voyage insured, 
by the customary route, and in accordance with established 
practice ; and no matter what may be thought to be the natural 
meaning of the words, anything that infringes this restricted 
interpretation seriously prejudices the insurance. This meaning 
has since been incorporated in the Act (Rule 6) in the following 
words— 

In the absence of any furtlier licence or usage, the liberty to touch 
and stay " at any ports or places whatsoeverdoes not authorize the 
ship to depart from the course of her voyage from the port of departure 
to the port of destination. 

It is to-day frequently unavoidable, however, that the 

' Sec page 115. 
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shipper has to agree with the shipowner in accepting his terms, 
as contained in the bill of lading or contract of affreightment, 
to allow '' deviation, change of voyage, or other variation ; 
but the granting of this liberty to the shipowner, knowingly 
or unknowingly, does not automatically burden the under¬ 
writer with the liabilities in respect thereof. But in these days, 
when shipping is conducted along regular lines, and wlien certain 
liberties are customarily granted to shipowners (though not 
always with sufficient reason), underwriters are usually pre¬ 
pared to extend the protection of their policies, by the inclusion 
of what is known as the " Deviation clause.” Of this clause 
there are several varieties in use, and discussion may be left 
for the present,^ but it should here be mentioned that the 
liberty granted by the underwriter is not unlimited. To obtain 
this measure of extension, following the liberties granted to the 
shipowner in the bill of lading, the special clause is vitally 
necessary. 


The Good Ship or Vessel 

,^losely related to the consideration of the voyage is that of 
the vessel by which the voyage is made. Although not essential 
to the legal constitution of the policy, the name of the ship is 
usually inserted in the policy in the space provided following 
the words— 

Upon any kind of goods or merchandise ... in the good ship or 
vessel called the . . . 

The use of two words in this connection was on account of 
the inadequacy of any one word in the English language : 
'' ship ” being too particular, and '' vessel being too general. 
To-day, however, when the vessel is named it is invariably 
denoted by the addition of s.s.,” m.v.,'' or s.v.,” whether 

it is a steamer, motor-vessel, or sailing-vessel. The preponder¬ 
ance of steamers steamers being understood generally to 
embrace vessels propelled by steam and other motive power) 

^ Seepage 173. 
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amongst the world's tonnage, has greatly altered the position, 
and the employment of sailing-vessels is now exceptional in 
other than a few special and local trades. However, the com¬ 
prehensive expression ''good ship or vessel" still renders a 
useful service in bringing to mind and partially expressing what 
is known as the implied warranty of seaworthiness. ^ 

The name of the ship’s master, for the insertion of which the 
policy-form makes allowance, is not, in ordinary circumstances, 
given to-day. If for any special reason it is given as part of 
the representation of the risk, as in connection with an excep¬ 
tional adventure involving a navigator of rare experience, it 
must, of course, be given in good faith like any other feature 
of the risk, and if definitely expressed, becomes in the nature 
of an express warranty.*^ No element of misrepresentation in 
the matter of the master or the ship can be justified under the 
words of the policy, which must be construed merely as allowing 
for the renaming of the vessel and the change of captedney in 
unavoidable circumstances or in the normal course of things— 

. . . whereof is master under Cxod, for the present voyage, ... or 
wliosoever else shall go for master and in the said ship, or by whatsoever 
other name or names the said ship, or the master thereof, is or shall be 
named or called . . . 

In earlier days the name of the master was of greater con¬ 
sequence, not merely as an evidence of efficient navigation and 
necessary experience for the voyage proposed, but also in 
more closely identifying the vessel, in the absence of the ade¬ 
quate registration and classification existing to-day. 

The name of the vessel, as previously stated, is usually 
inserted in the body of the policy. In open or floating policies 
the vessel's name is usually stated along with the declared 
interest, and, ordinarily, endorsed on the policy. Obviously the 
vessel by which the insured interest is to be carried is an impor¬ 
tant feature of the risk, for vessels vary so much in size, age, 
power, and general suitability for any particular adventure. It 
^ See page 39. * See page 162. 
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is, therefore, but natural that an insurance effected by a named 
vessel cannot at the assured's option be transferred to another, 
no matter that the goods go by a better boat. If the vessel is 
changed with or without the volition of the assured, the trans¬ 
ference of the insurance is still a matter for the underwriter's 
agreement. To hold the assured covered this agreement can 
sometimes be obtained at the outset, as by the addition of the 
words, '' and/or steamer (held covered at a premium to be 
arranged)," which provides the assured with an important 
safeguard against the possibilities of mistakes and circum¬ 
stances beyond his control. 

This matter finds illustration from several points of view 
in the case of Dickson v. Devitt, 1916. The assured instructed 
brokers to insure interest " per the Siiwa Maru s.s. and/or 
steamer," but the insurance was effected simply per the Suwa 
Maru s.s. The goods were shipped by another steamer, and 
a loss occurred ; for which loss, therefore, the underwriters 
were not liable. But (as illustrating their responsibilities) the 
brokers were held to be liable in damages for their negligence in 
failing to insure " and/or steamer " as instructed. 

some extent, however, bona fide errors in the description 
of the vessel—as also of the interest of voyage—are allowed 
for in the " Deviation clause," ^ when such a clause is attached 
to the policy. In any case, providing that it can be proved 
that the underwriter intended to insure by the correct vessel, 
an error in naming it is immaterial, as held in Hunter v. 
Molineux, 1744, where a vessel called the Leopard had been 
incorrectly described as the Leonard, 

In view of the frequent extension of the voyage to include 
inland transit risks, mention should be made under the present 
heading of the advisability that, following the vessel's name 
in the policy, rail," " conveyances," or whatever term will 
embrace the means of such inland transportation, should be 
added. The necessity for reference, in addition to the formal 

J Sc('pa"oi73. 
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wording of the policy, to lighters or other craft, especially at the 
place of loading, has already been noted. 

It may also be added (although really embraced by the fact 
that a risk underwritten by a particular vessel cannot at the 
assured's option be transferred to another vessel) that tran¬ 
shipment from one vessel to another is not covered without 
special agreement on the matter, excepting only when in the 
event of accident the vessel named in the insurance is unable 
to complete the voyage, as provided for in Sect. 59 of the Act.' 
In normal circumstances, an insurance, for instance, on goods 
per City of Winchester s.s., Melbourne to Rotterdam," does 
not cover the goods from Melbourne to London per City 
of Winchester, s.s., and thence to Rotterdam per steamer. 
If the latter is the risk, it is imperative that it should be so 
expressed. 

Wonder is sometimes evinced by laymen regarding the 
ability of underwriters to judge the comparative values of 
risks, not only of the interests and voyages, but also in respect 
of different vessels. Apart from their statistical and general 
records giving light on the subject as a whole, underwriters 
have access to invaluable information as contained in Lloyd's 
Register with regard to the vessels. This is compiled by Lloyd's 
Register of Shipping, an institution independent of Lloyd's and 
its Committee, as more generally understood in the market and 
described foregoing, ^ although its name is derived from the 
same source. The work of the Register is managed by com¬ 
mittees of shipowners, underwriters, and others vitally inter¬ 
ested in shipping and its efficiency, and the society’s rules 
represent the best experience of British shipping requirements. 

The Register Book is the successor to the ship's lists which 
underwriters compiled for their own guidance as far back as 
the seventeenth century. Shipowners later became interested 
in the subject of registration, and for a while two rival books 
existed. It was not until 1833 that the committees of shipowners 

^ See also page 175. ® See page 22. 
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and underwriters were amalgamated and a combined register 
issued. 

'' Ai at Lloyd’s ” is an expression understood by everyone 
as denoting the best, and is used in everydaj^ language. By 
conforming with Lloyd’s rules of construction and submitting 
to periodical surveys, British and foreign shipowners are able 
to retain the top class, which is now “ loo Ai.” This, in the 
ordinary course, is taken by underwriters (as well as, if need be, 
by prospective purchasers of the vessel) as a sufficient guarantee 
of the soundness in construction and of the maintenance of 
tlie vessel. Numerous other details of the vessel, such as 
tonnage, builder, etc., are given in the Register. 

Although underwriters are very partial to Lloyd's registra¬ 
tion and classification, other societies conducting similar work 
have to be recognized. There is, for instance, the British 
Corporation. There is also a renewed tendency toward the 
national registration of shipping, and the following societies 
may be mentioned—Bureau Veritas (French), the Norske 
Veritas, the American Record, the Registro Italiano, and the 
Gerrnanishe Lloyd. These are particularly recognized, and 
vessels in the highest classes of these societies are acceptable 
to underwriters, as indicated by the “ Classification clause," 
to which reference has already been made. ^ 

Lloyd's confidential information concerning both owners and 
their vessels, the Sailing Index, and Lloyd's List and vShipping 
Gazette, are also of great value to underwriters in appraising 
insurance risks.They are able to consider special features as 
to vessel, etc., and to qualify their general conclusions regarding 
respective trades and seasons, and such general analysis as 
liners and tramps. 

^ See page 404. 


2 See page 23. 



CHAPTER VII 

THE SUBJECT-MATTER INSURED 
(The Policy—continued) 

After mentioning in general terms the subject-matter insured 
—“ Upon any kind of goods and merchandises ... in the 
good ship or vessel''—the standard form of policy deals first 
with the voyage insured and the ship by which the voyage is 
to be made, as considered in the previous chapter. The subject- 
matter insured is then taken up for more particular reference, 
and, following this order, this part of the policy is now to be 
considered. The formal words are as follows— 

The said . . . goods and merchandises, etc., for so much as concerns 
the assured by agreement between the assured and assurers in this 
policy, are and shall be valued at . . 

In the space following these words it is now usual to specify 
not only the value (if an insured value is agreed upon),^ but 
also the sum insured (which may be less than the value, or 
divided between several underwriters), ^ and a more particular 
description of the subject-matter insured, including a statement 
as to quantity, shipping marks, numbers, etc. In the same 
space reference is made to the attached clauses, extending or 
otherwise amending the general terms of the policy and the 
perils insured against ; but these may be left for consideration 
in subsequent chapters. ^ 

In order to constitute a marine policy, the subject-matter 
insured (and also the sum insured and certain other matters)^ 
must be specified. This legal requirement, as concerns the 
subject-matter insured, is really satisfied by the general state¬ 
ment of the form, goods and merchandises, etc.'’ (Sect. 23 
(2, 4).) But, as has been said, it is usual in these days of greater 
particularization for the nature of the goods insured to be 

^ See page 45. ^ See page 138. ^ Sec page 152. 

* Seepage 71. 
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specified with reasonable accuracy—whether they be piece 
goods or rice, hardware or glassware, and so on. In this part 
of the policy special wording, of which the following are 
examples, would probably appear^— 

£ 2,000 on—20 cases of Piece Goods, marked A. B. & Co. INos. 1/20, so valued. 

Bagdad. 

j/^'io.ooo on— 1,000 tons of rice, valued at £'^ 0 , 000 . 

The additional details regarding the interest are rather to 
satisfy the underwriter, and to serve the assured in obtaining 
a rate of premium commensurate with the risk, which to a 
considerable extent depends on the nature of the goods and 
their susceptibility to damage. For the term goods has 
too wide a meaning for modem insurance requirements, includ¬ 
ing as it does almost all kinds of moveables, providing they are 
at the time articles of trade, as the following definition of the 
Act (Rule 17) makes clear— 

The term “ goods " means goods in the nature of merchandise, and 
does not include personal effects or provisions and stores for use on board. 

In the absence of any usage to the contrary, deck cargo and living 
animals must be insured specifically, and not under the general denom¬ 
ination of goods. 

'' doods/' therefore, in marine insurance terminology, has 
come to include, and at the same time to be qualified by, the 
term merchandise ”—other than living animals, and with the 
qualification respecting goods carried on deck, which, if insured, 
must be designated.^ Definitions such as this, incorporated 
in the Act, represent the consolidation of opinion built up by 
and formerly dependent upon case law. In Brown v. Stapyleton 
as long ago as 1827, for example, it could be stated that'' goods 
includes only such goods as are merchantable.'' 

Consequently, as they are not articles of trade, clothes in 
use, or for use on board, personal effects, papers of value such 
as bank notes, bills of exchange, etc., are not embraced in the 
general terms '' goods or merchandises " of the policy, so that 

1 See page 158. 
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it is imperative, when these form subjects of insurance, that 
they be specified. On the other hand, it follows that glassware, 
produce of all kinds, heavy or delicate machinery, etc.- and 
jewels, bullion, money, etc .—when articles of trade may, under 
English law, be insured as “ goods,'' and the underwriter who 
is content with accepting without question a risk described by 
so general a term, takes his chances. 

Among the other terms of general significance, to which, as 
matters of interest, reference may here be made, are '' move¬ 
ables," " cargo," “ specie," and interest." The first-named is 
used in the Act (Sect. 90) as a term of wider meaning than 
goods, as follows— 

Moveables ” means any moveable tangible property, other than the 
ship, and includes money, valuable securities, and other documents. 

The term " cargo " is used in a very general way to include 
all kind of goods, merchandise, etc., or whatever may be 
conveyed in—not forming any part of—the ship, its most 
common use being in connection with re-insurances effected 
by one underwriter with another. In this connection it is 
generally understood, however, to exclude gold, silver, papers 
of value, and other valuables, all or any of which are usually 
denoted by the term ** specie" (specially defined) when a 
comprehensive term is necessary. Interest " is another term 
of wide meaning, and sometimes of convenient use, and could 
be held to embrace any or all kinds of insurable interests. But, 
as has been stated, for original insurances (that is, insurances 
other than re-insurances, and in respect of original interest), 
it is usually necessary that a term indicating the nature of the 
subject-matter be u.sed. And this introduces the consideration 
of further possible pitfalls, for, the nature of the interest being 
specified, the specification must be accurate, or the insurance 
does not apply. 

It has been held {Scott v. Mannheim, 1899) that interest 
described as wool, skins, rugs, and general merchandise " 
does not include machinery." 
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'' Piece goodsdoes not include '' hats/’ for instance 
[Hunter v. Prinsep, 1806) ; nor does “ hemp ” include '' jute ” ; 
and manufactured articles cannot be regarded as included in 
a specification where the materials of which the articles are 
made or composed are given as the subject-matter insured. 
And the relative importance of accuracy in respect of marks, 
numbers, (juantity, etc., may also be noted, for in varying 
degrees they all serve to identify the insurance with specific 
subject-matter and interest. 

Passing now to the question of value, it may first be stated 
that an agreement in this respect is optional : it is not a neces¬ 
sary feature of the policy like the sum-insured, the subject- 
matter insured, or the voyage, etc. Nevertheless, the agree¬ 
ment beforehand of a value for insurance purposes (known as 
the '' insured ” value), may prove of material importance to 
the assured, as has already been shown at some length. ^ For 
in the absence of an insured value, the measure of indemnity 
under the policy is determined by what is known as the 

insurable ” value of the property. The latter is strictly 
limited to include only'' the prime cost (of the property insured) 
plus 4 he expenses of and incidental to .shipping and the charges 
of insurance,” and ” freight,” if paid in advance and if included 
in the insurance. [King v. Methuen, 1907.) 

The ” insurable value ” therefore approximates to the value 
of the goods at the commencement of the adventure—^which in 
fact is part of the theory underlying the principle of the 
indemnity afforded by marine insurance. But this allows 
nothing for the assured’s profit, which would therefore be 
uninsured ; for no matter what the total sum insured might 
be, whether larger or smaller, the underwriter’s liability would 
be determined in relation to this insurable value. It is there¬ 
fore obviously desirable that an insured value be agreed 
beforehand. 

A value having been agreed and specified in the policy, it 

^ See page 45. 
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is binding on botli parties. Unreasonable or over-valuation 
would be readily detected by the underwriter from the docu¬ 
ments (the invoice, etc.) in the event of claim, and, if amounting 
to fraud, would invalidate the policy. It is advisable to dis- 
cl(;se the circumstances to the underwriter when it is desired 
to insure on a very high value, for excessive valuation may be 
regarded as a material fact. ^ (lonides v. Pender, 1874.) 

With regard to the sum imsiired, whereby the underwriters' 
liability is finally determined in relation to the insured or insur¬ 
able value, it may here be remarked that, should there be more 
than one underwriter, each is liable in respect of his own 
subscription only, even though—as is usual with Lloyd's 
underwriters—only one policy is issued for the total amount, 
each underwriter signing for his proportion. The underwriters 
are each and severally liable, not jointly or collectively, unless 
expressly stipulated in the policy. ^ 

As previously mentioned, the sum insured is usually specified 
in words in the space in the policy-form now under considera¬ 
tion, in addition to its numerical specification in the left-hand 
margin. It is essential to a policy of marine insurance that it 
specify the underwriter’s liability in the form of a sum insured, a 
general acknowledgment of liability of unspecified amount being 
legcdly invalid. (Sect, 23 (4).) Upon the basis of this amount 
government stamp duty is levied, as will be seen elsewhere. ^ 

It should also be remembered in this present connection that 
the assured must have a genuine interest in the property 
which is the subject of the insurance. The previous discussion ^ 
may be summarized in the words of the Act as follows— 

. . . Every person has an insurable interest who is interested in a 
marine adventure. In particular a person is interested in a marine 
adventure where he stands in any legal or equitable relation to the 
adventure or to any insurable property at risk therein, in consequence 
of which he may benefit by the saiety or due arrival of insurable pro¬ 
perty, or may be prejudiced by its loss, or by damage thereto, or by 
detention thereof, or may incur liability in respect thereof. 

^ See page 34. Seepage 138. ® See page 328. See page 25. 
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This riglitly concludes the present chapter and the considera¬ 
tion of the first half of the policy. The succeeding chapter 
deals with those perils insured against by the formal wording 
of the policy whereby may be caused the losses, damages, 
detentions or habilities above referred to. The qualifications 
of these risks, whether by way of enlarging or limiting the scope 
of the policy—conditions of average, warranties, references to 
attached clauses, and other matters applying to particular 
in.surances—although usually expressed in the space following 
the first half of the policy, may be left with propriety until after 
the cou.sideration of the policy form has been completed. 



CHAPTER VIII 

THE PERILS INSURED AGAINST 
(The Policy—continued) 

Another requirement in the composition of a marine policy, 
in addition to those already discussed, is the specification of the 
perils insured against. (Sect 23 (2).) The enumeration of 
perils to be considered in this chapter is that contained in the 
standard form. It frequently happens, of course, that a loss 
may be caused by several perils, or one peril may lead to 
another which may be the immediate cause of the loss, and one 
of the perils in the succession of causation may not be insured 
against. It is therefore necessary that some principle should 
be established for determining when the loss shall be consid¬ 
ered as consequent upon any particular peril insured against— 
or not insured against—and this has led to what is known as 
the doctrine of causa proxima (namely, that the proximate and 
not the remote cause shall determine). Although the discussion 
of this important principle has been left to Part II,Mt is desir¬ 
able that it be borne in mind in the present chapter. The state¬ 
ment of the Act (Sect. 55) on the subject may here be quoted 
with advantage— 

Subject to the provisions of this Act, and unless the policy otherwise 
provides, the insurer is liable for any loss proximately caused by a peril 
insured against, but, subject as aforesaid, he is not liable for any loss 
which is not proximately caused by a peril insured against . . . 

It has also to be borne in mind that, in the words of the Act 
(Sect. 56), a loss may be either total or partial.'' Unless the 
special terms of the policy forbid, either is recoverable from 
the underwriters, as will be seen more fully in Part II, ^ although 
the subject has already been partially discussed under the 
heading of '' Measure of Indemnity." ® 

1 Page 192. * See page 153. » Page 44. 
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Coming now to the policy form, the second part opens with 
a formal statement of the perils to be borne by the underwriters. 
This statement, as has been observed, serves as a basis, con¬ 
venient in insurance practice, which may be modified to suit 
modern and individual requirements. In the continued employ¬ 
ment of this ancient form of words there is not merely the 
advantage of a standard, so that the uncertainties and scope 
of innovations in additional wording and clauses are reduced 
to comparatively small dimensions, but also the further 
advantage, both in itself and in emphasis of the other, that the 
terms of the form have been defined by custom and long use, 
and by innumerable decisions of Courts of law. Although this 
is true generally of all parts of the policy form, its particular 
application to the statement of the perils insured against will 
be immediately apparent. 

To understand the law and practice of marine insurance, 
therefore, and the application of modem clauses, it is first 
necessary to comprehend the meaning of the words contained 
in the policy. Those now being particularly referred to, are as 
follows— 

Touching the adventures and perils which we the assurers are con- 
tentfed to bear and do take upon us in this voyage : they are of the seas, 
men-of-war, fire, enemies, pirates, rovers, thieves, jettisons, letters 
of mart and countermart, surprisals, takings at sea, arrests, restraints, 
and detainments of all kings, princes, and people, of what nation, con¬ 
dition, or quality soever, barratry of the master and mariners, and of 
all other perils, losses, and misfortunes, that have or shall come to the 
hurt, detriment, or damage of the said goods and merchandises . . . 
or any part thereof. 

First of aU, in the foregoing words, there is a reminder that 
the protection afforded by the marine insurance policy is not 
necessarily complete and absolute ; the adventures and perils 
specified are covered, those not specified are not covered ; or, 
the underwriters may be represented as saying, '' We agree to 
indemnify the assured in respect of any or all of the following 
risks." ^ And with further limitation, these risks are covered 

i See page 193. 



THE PERILS INSURED AGAINST 99 

only as they occur in this voyage —that is, the voyage 
insured. 

Consequently, any happening prior to the attachment of 
the insured voyage, or subsequent to its completion, which 
can rightly be regarded as responsible for the loss or damage, 
is not a liability of the underwriter. Remembering that the 
insured voyage does not necessarily correspond with the full 
transit of the interest from beginning to end, ^ it therefore 
follows, for instance, that if tea or cotton is damaged up country, 
when the insurance attaches, say, only from the port of Calcutta * 
or of Alexandria, respectively, there is no claim against the 
underwriter. Possibly the damage was relatively slight and 
insufficient to prevent shipment, or, possibly, was not detected 
until after delivery at final destination ; the same remains 
true. Should the damage develop after shipment as a result 
of the earlier causes, and even should the deterioration be 
greater on account of a protracted voyage, the underwriter 
in the circumstances is not liable, because the proximate cause, 
and therefore the determining cause, of the damage would be 
the occurrence prior to the attachment of the insurance at 
the port of shipment. As previously intimated, this principle 
of causa proxima will constantly arise in connection with the 
different perils insured against, as each comes up for review, 
but, of course, the limits of the insurance in respect of the 
insured voyage, and its commencement and termination, 
overrides them all. 


Perils ... of the Seas 

First in the list of the perils insured against by the wording 
of the standard form of policy, are those of the seas."' Accord¬ 
ing to the Act (Rule 7)— 

The term “ perils of the seas '' refers only to fortuitous accidents or 
casualties of the seas. It does not include the ordinary action of the 
winds and waves. 


* See page 75 . 
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These words adequately summarize the many previous 
attempts to give the expression reasonable meaning. Under¬ 
stood within this limitation the words give partial expression 
to the “ implied/’ warranty that the vessel shall be seaworthy, ^ 
whereby, unless otherwise specially agreed, loss in consequence 
of the inability of a vessel to endure ordinary weather condi¬ 
tions, for instance, does not devolve liability upon the under¬ 
writer. 

The expression " perils of the seas ” is not one of easy 
definition. The wwds of Mr. Justice Lush (in Merchants 
Trading Co. v. Universal Marine, 1870) may be quoted, as 
follows—'' The term . . . denotes all marine casualties result¬ 
ing from the violent action of the elements, as distinguished 
from their natural, silent influence upon the fabric of the vessel 
—casualties which may, and not casualties which must occur.” 
It has been observed by other writers that this definition does 
not include fogs, for instance, which are a great and frequent 
cause of peril; for they are both natural and silent, not violent, 
except in their consequences of stranding and collision, etc.— 
all of which is, of course, really implied. 

Bhillips, in his Treatise on the Law of Insurance, defines the 
expression thus—” Perils of the seas . . . comprehend those 
of the winds, waves, lightning, rocks, shoals, collision, and, in 
general, all causes of loss and damage to the property insured 
arising from the elements and inevitable accidents.” Perhaps, 
in order to complete the definition, founderings and disappear¬ 
ances at sea through unknown causes should be added. {Green 
V. Brown, 1744.) ^ 

As an example of the difficulties experienced in applying 
the term, even as defined, reference may be made to the recent 
law case of the Gregorios [Samuel v. Dumas, House of Lords, 
1924), which although directly in connection with a hull insur¬ 
ance, has important indirect bearing on the insurance of goods. 
It should be mentioned that this case was one of a series. 

^ See page 39. * See page 200. 
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During and immediately after the war the values of ships rose 
abnormally, until, in 1921, there was a great slump, from causes 
well-known but not within the province of this book to discuss. 
This brought temptations to shipowners, whose vessels suddenly 
lost value, to throw them away or scuttle them while still 
insured on the high value. (It is the custom to insure hulls for 
a period of twelve months on an agreed insured value.'*) The 
temptation in this way to defraud underwriters proved too 
strong for a number of owners, mostly of certain foreign 
nationalities. As regards the owner's claim, in cases of proved 
fraud the matter was, of course, readily disposed of, but often 
there were innocent third parties—mortgagees, for instance— 
involved. What was their position ? 

On this subject the Act (Sect. 55 (2a)) states— 

The insurer is not liable for any loss attributable to the wilful mis¬ 
conduct of the assured, but unless the policy otherwise provides, he is 
liable for any loss proximately caused by a peril insured against, even 
though the loss would not have happened but for the misconduct or 
negligence of the master or crew. 

This does not completely cover the Gregorios case, however, 
for in its ultimate stages the action was by the mortgagees as 
direct assured (not by assignment), the loss of the vessel being 
admittedly due to the fraudulent conduct of the owner of the 
vessel. The decision in the House of Lords turned on whether 
the vessel was lost in consequence of being overwhelmed by the 
sea, or, in consequence of the fraudulent intentions of the owner 
in making the action of the sea possible. In the judgment given 
it was finally laid down that the sinking of the vessel by being 
submerged beneath the waters of the sea could not be dissociated 
from the fraudulent action of the owner which led to that 
result. In one sense, the vessel sank on account of a peril of 
the sea, but the real and effective cause was the fraudulent will 
of the owner. And as the loss was held not to be by perils 
of the seas," and as it could not be embraced undeu any other 
of the perils enumerated in the policy, the assured mortgagees, 
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though innocent of the fraud, were unable to recover from the 
underwriters. 

Now this result is important to those interested in cargo 
insurances, for shippers, consignees, etc., are in a similar 
position in the event of the fraudulent scuttling of the vessel 
as the innocent mortgagee, and consequently could have no 
legal claim against their underwriters. [Cruz, Banco de Barcelona 
V. Union Marine, 1925.) Since the Gregorios decision, however, 
not wishing that innocent cargo owners should be prejudiced 
in this manner (they being, unlike mortgagees, only distantly 
related in the nature of their business to the fidelity of the 
shipowner), underwriters are usually willing specially to include 
the risk. This extension of the policy is similar to that which 
is usually granted covering cargo owners against the conse¬ 
quences of the unseaworthiness of the vessel. It should not be 
lost sight of that additional wording is necessary in the policy 
to make this position effective, of which the amended '' Bill 
of Lading, etc., clause,'' of the Institute Cargo Clauses, may be 
taken as an example. ^ 

I^t dissimilar in some respects to the foregoing are such 
instances of the admission of sea-water into a vessel as may be 
occasioned by the activities of rats or other vermin. The case 
of the Inchrona [Hamilton v. Pandorf, 1887) was in connection 
with damage caused to a cargo of rice by the entrance of 
sea-water through a pipe which had been gnawed by rats. It 
was held that this was a Allaim recoverable under a marine 
policy, for, as Lord Macnaughton observed, " It was an acci¬ 
dental and unforeseen incursion of the sea that could not have 
been guarded against by the exercise of reasonable care." 
The damage to the rice was proximately caused by the 
entrance of the sea, and only remotely in consequence of the 
rats which made such entrance possible. It should be stated 
that damage caused by rats, as such, is not recoverable unless 
specially included in the policy.^ 

^ Seepage 177. 


• See page 157. 
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Slightly different examples of the niceties of definition in 
this connection may be found where the damage is caused 
indirectly through other cargo in the hold of the ship. In 
ordinary circumstances, unless specially included, this risk 
is not recoverable from underwriters ; but should sea-water 
entering the hold damage, say, hides, so that the smell of their 
consequent putridity infects, say, tobacco, then such indirect 
damage to the tobacco is held to be by perils of the seas."' 
[Montaya v. London Assurance, 1851.) 

Perils of . . . Fire 

As a peril insured against, fire may next be considered. This 
peril, though to be .^differentiated from those of the seas " 
(and of the elements more generally, as included in the meaning 
of the term), is nevertheless very germane to maritime 
adventure and the navigation of the sea,'" and therefore is a 
subject very suitable for marine insurance. Fire is the cause of 
a large proportion of the claims for loss and damage which 
underwriters are called upon to meet. Fire may arise from 
various causes, such as lightning, spontaneous combustion, 
explosion, negligence, or wilful burning, either lawful or 
fraudulent. For which of these are underwriters liable ? 

It may be stated, in the first place, that the term " fire " as 
used in the policy is given a very extensive application, the 
principal limitations being embraced by the rule, general to 
English law, that no man shall profit by his own wrong doing 
(which excludes from the policy fraudulent burnings, and in 
certain cases, fires resulting from the assured's wilful negligence) 
and the rule of causa proxima, already referred to (which 
excludes, for example, fires resulting from the inherent vice of 
the property insured). These limitations apply also, of course, 
to aU of the perils insured against, ^ 

Damage caused by smoke, or by the heat of fire, is, of course, 
damage by '' fire " ; and damage by water used to put out or 
to prevent the spread of fire ^ has long been regarded as included. 

^ See page 156. * See page 248, ye G. A. 
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Lightning may result in lire damaging or destroying the ship 
and her cargo ; but whether lightning results in fire or not it 
is held to be included under " perils of the seas," so that should 
perils both of the seas and of fire be covered by the policy there 
is no need to differentiate. Fire caused by lightning is covered 
under either heading. 

As to spontaneous combustion, it must be borne in mind that 
this is an expression of very vague meaning, embracing almost 
all fires from unexplained causes ; and failing evidence of the 
interest insured having been unfit for shipment, the under¬ 
writer cannot plead exemption; although, of course, in its 
stricter and truer meaning, spontaneous combustion can be 
the result only of inherent unfitness in some respect, for which 
the underwriter should not be held liable. It should be remem¬ 
bered, however, that certain interests, such as coal—and 
especially Indian coal—in their normal states are liable to 
self-ignition, and in accepting an insurance of such a character 
the underwriter fixes his rate in view of this knowledge, thereby 
granting protection against the extra possibilities to a reason¬ 
able extent. Fire as a result of spontaneous combustion of 
other interest in the same ship (whether through inherent vice 
or not) will sometimes affect the goods insured, and for this 
underwriters are liable. 

With regard to explosions, differentiation can be made 
between those caused by ignition and those caused by con¬ 
cussion, and between those followed by fire and those not 
followed by fire, including steam explosions. There are also 
the consequences of explosions occurring elsewhere than on 
board ship, affecting the subject-matter insured by repercus¬ 
sions. The position here is somewhat obscure, so that only 
general lines can be drawn, but within these the assured has 
in the past obviously obtained satisfaction from underwriters, 
or he would have had recourse to litigation—^with resulting 
clarification of the subject—possibly, however, not to his own 
benefit. 
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It would appear that any explosion resulting in the setting 
on fire of the interest insured, would certainly be covered by 
the term, fire being the proximate cause of the loss or damage ; 
damage or loss caused by an explosion set off by ignition, 
though not resulting in the setting on fire of the interest insured, 
would probably be paid for by underwriters. Other explosions 
of which fire is not the cause and does not intervene to cause the 
loss, are obviously not included under “ fire.'* 

It has been definitely held that damage or loss resulting from 
steam explosions is not covered. {Inchmaree, Hamilton v. 
Thames and Mersey, 1887.) The consideration later ^ of this case 
and of the principle of ejusdem generis in connection with the 
words of the policy, all other perils, losses, and misfortunes," 
will give some further light upon those causes of loss or dam¬ 
age, the inclusion of which, under any of the enumerated perils, 
may be regarded as questionable. 

When fire is caused by the negligence of the master or mem¬ 
bers of the crew, underwriters are undoubtedly liable, for, to 
illustrate, in Busk v. Royal Exchange, i8i8, where a mate did 
not properly extinguish a fire he had lighted in the cabin and 
which resulted in damage to the ship, Mr. Justice Bay ley said : 
" It had been argued that they (the underwriters) were only 
liable where the ship had been wilfully set on fire, because 
barratry was one of the risks expressly mentioned in the 
policy, and negligence of the master was not; but there was 
no authority, in our law at least, which said that they were 
not liable for a loss, the proximate cause of which was one of 
the enumerated risks, though the remote cause might be traced 
to the negligence of the master and mariners." And so the 
Act (Sect. 55 (2a)) states the principle to be applied to the 
peril of fire, as well as to the other perils insured against, as 
follows— 

The insurer ... is liable for any loss proximately caused by a peril 
insured against, even though the loss would not have happened but 
for the misconduct or negligence of the master or crew. 

^ Page 119. 
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But, as previously stated in its general application,'' the insurer 
is not liable for any loss attributable to the wilful misconduct 
of the assured.** 

As may be gathered from the words of Mr, Justice Bayley, 
quoted above, wilful burning by the master or mariners is 
definitely included under the term barratry,'' which is 
another of the perils insured against, and which will be con¬ 
sidered later in the chapter. 

Under the heading of '"fire," another kind of wilful burning has 
to be considered, containing no element of fraud or negligence, 
namely, when cargo is destroyed by order of the health author¬ 
ities. In such cases, of course, the interest is probably already 
in a state of decomposition, or incipient total loss. It would 
usually be so regarded by underwriters, their liability being 
judged according to whether its state was brought about by a 
peril insured against. It should be remembered, however, that 
delay, or failure to take the proper protective measures, does 
not involve underwriters in the consequences. ^ 

Years ago, however, cases are on record of authorities 
condgnning cargoes on the ground of probable infection with 
plagufe. Should this occur to-day and the interest for this 
reason be deliberately destroyed by fire, it appears reasonable 
that underwriters should not be held liable, infection by plague 
not being a peril insured against, and fire being employed merely 
as a means of destroying the infected matter. The destruction 
by this means cannot be dissociated from the infection and the 
consequent order of the authorities. It should be mentioned, 
however, that in Arnould the contrary view is expressed, 
following the opinion of Emerigon. 

In modem insurances, however, the effect of the F.C. and 
S. clause," or the " Frustration clause," has to be considered ; 
for thereby loss or frustration of the adventure caused by 
" arrests, restraints or detainments of kings, princes, or peoples " 
is expressly excluded from the policy. ^ 

1 See pages 124, 185. * See page 172. 
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Concerning fraudulent fires, and distinguishing them for 
present discussion from those occasioned by the barratrous 
conduct of masters and mariners (which is to be considered 
later), it must, of course, be stated generally that these are not 
recoverable— 

The insurer is not liable for any loss attributable to the wilful mis¬ 
conduct of the assured. (S. 55 (2a).) 

However, the person responsible for the fraudulent fire is 
not always the assured who suffers the loss of damage of his 
goods. The shipowner may be responsible for the fraudulent 
act, and the innocent cargo owner may suffer consequent loss— 
as when, by analogy, the innocent mortgagee incurred loss in 
the fraudulent sinking of the Gregorios. ^ Now if (as in the case 
mentioned) fraudulent destruction by means of sinking the 
vessel is not included in ** perils of the seas,'" it is not to be 
expected that fraudulent destruction by means of fire is 
included in “ perils of fire." It may, therefore, be assumed 
that fires from this cause are not covered. 

It has already been mentioned in general that underwriters 
are usually willing to grant this additional protection by the 
attachment of a special clause referring to this and other 
related matters, and known as the " Bill of Lading, etc., 

clause."^ 


Perils of . . . Pirates, Rovers, Thieves 

The mention of these perils brings again to mind the fact 
that an ancient form of words is under consideration, but such 
risks, though of lesser consequence to-day, are not by any 
means unknown. In olden days piracy was common on all 
seas, and rovers in search of adventure were practically free to 
interfere with shipping of nationalities other than their own, 
in the absence of the means of rapid communication now 
available. Indeed, what is known as privateering was until 
quite modem times definitely legalized by the issuance of 
‘ See page 100. ■ See page 177. 
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" letters of mart'' (or marque) by governments, authorizing 
private individuals to attack and capture ships and their 
cargoes belonging to countries with whom they were at war. 

Letters of countermart " were similar documents authorizing 
resistance and retaliation against nationals of the country at 
whose hands loss had been suffered. Privateering was to all 
intents and purposes abolished in 1856 by the Declaration of 
Paris, so that the retention in the policy of the terms '' letters 
of mart and countermart " (by which name the persons engaged 
were themselves also known) is only a matter of interest and 
ornament. These latter terms may perhaps be more properly 
included with the other war perils considered in the next section. 

But piracy in one form or another continues, although very 
restricted on account of improved means of communication, 
the greater size of vessels, and the increased volume of shipping. 
It is most prevalent to-day in Chinese and other similar rivers 
and coasts. Natives will often raid a vessel ashore on their 
coast, in the Red Sea, or Northern Africa, for instance, helping 
themselves to any kind of movables, if necessary, by force. 
And this, suggests the third term of the above heading— 
namely^ thieves.'" Its close association with piracy will be 
manifest when it is realized that 

The term ** thieves does not cover clandestine theft or a theft 
committed by any one of the ship's company, whether crew or passen^ 
gers. (Rule 9.) 

The risks of theft and pilferage as more commonly understood 
are different matters, and subjects for later consideration.^ 

Thieves," as used in the body of the policy, should be con¬ 
strued as applying to those who obtain possession, or who are 
prepared to obtain possession, by means of force and violence, 
and are therefore very closely related to " pirates." {Nesbitt 
V. Lushington, 1792.) 

As recently as 1909 {Republic of Bolivia v. Indemnity Mutual) 
it was necessary to obtain a legal definition as to the meaning 

1 Page 158. 
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of pirates '' ; and this case illustrates possible modern forms 
of piracy. The crew of the Solimoes were taking part in an organ¬ 
ized revolution, and they stopped the Labrea and removed 
certain goods. It was held that as those persons committing 
the act did not do so for private gain or for personal reasons, 
this was not an act of piracy, but a military or political seizure. 

A recent instance of piracy consisted in the rising of the 
passengers, who overpowered the officers and crew, and took 
the vessel to port, and in somewhat complicated circumstances 
handed her over to the Russian Soviet Authorities ; and in 
this connection it may be pointed out that— 

The term “ pirates " includes passengers who mutiny and rioters who 
attack the ship from the shore. (Rule 8.) 

Had it been, in the foregoing example, that the crezv had 
mutinied, the other circumstances being the same, it would 
have been a case of '' barratry —another risk covered by the 
body of the policy, and to be considered later in the chapter. 

War Perils 

Perils of . . . men of war, . . . enemies, . . . letters of mart and 
countermart, surprisals, takings at sea, arrests, restraints, and detain¬ 
ments of all kings, princes, and people, of what nation, condition, or 
quality soever , . . 

In these words the perils which, for the sake of convenience, 
are generally referred to as the war risks are enumerated 
in the policy, although such an expression is inadequate. For 
instance, “ arrests, restraints and detainments do not neces¬ 
sarily imply a state of declared war between nations ; for such 
actions may be taken apart from actual war in the form of 
embargoes, and, with certain limitations, may also be carried 
out by pirates and other lawless people. It is also uncertain 
where and to what extent certain perils, known more speci¬ 
fically as the risks of “strikes, riots, and civil commotions “ 
—as understood for insurance requirements in this industrial 
age—are included. 
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Although no specific mention is made to these risks in the 
body of the policy-form, policies issued to-day invariably 
contain an added clause (known as the Free of strikes, riots, 
and civil commotions, etc., clause ’*), by which they are ex¬ 
cluded ; unless, on payment of a special premium, the clause 
be deleted and the risks (which must therefore be presumed 
to be somewhere expressed in the body of the policy) rein¬ 
stated. War risks also to-day form a subject of the under¬ 
writer's special attention, and all policies contain another 
added clause (known as the " Free of capture, seizure, etc., 
clause "), specially excluding such risks ; unless it be deleted 
on payment of the required additional premium. To the men¬ 
tion of these clauses should be added a reference to the " Frus¬ 
tration clause," now invariably inserted when " war risks " 
are included. Each of these clauses will be considered later. ^ 
Insurance against war risks only, or strikes risks only, are 
sometimes the subjects of separate policies, words to that 
effect being inserted in the space after the first half of the policy, 
overriding the general enumeration of perils ordinarily covered. 

The cancellation of the " F.C. & S. (war) clause," or the 
" F.S.!^. & C.C. (strikes) clause," reinstates the words of the 
body of the policy, quoted at the head of this section, in their 
full force, with, perhaps, a little emphasis on account of the 
implication that the different terms used in the cancelled 
clauses in some manner and to some extent define the older 
form of words of the policy itself. 

Coming to the consideration of the words of the policy-form 
more particularly, the expression " men of war " is understood 
to include vessels of all kinds which are engaged combatively. 
The peril thus described does not include, for instance, the risk 
of collision of a merchantman, in the course of ordinary naviga¬ 
tion and in peace time, with a battleship or other naval vessel, 
that being regarded as a " peril of the seas," as in the case of 
the collision of one merchantman with another. But supposing 

^ Pages 166-172. 
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as frequently happened during the late war, the vessel to blame 
for the collision was engaged on a war-like operation, the loss 
to the merchantman would probably be included as a war loss. 
Various examples with regard to this and similar points are 
quoted later in connection with the discussion of the principle 
of causa proxima, ^ 

In an earlier age, privately-owned ships engaged in warfare 
under government authority—'' letters of mart and counter¬ 
mart are specially mentioned in the policy and were referred 
to in the previous section. In arming merchantmen for defence 
against submarine attack during the late war, particular care 
was taken by the Allied governments in avoiding the infringe¬ 
ment of international law which now declares privateering to 
be illegal. „ 

Just as war vessels of all kinds are included in the term 
men of war,*' so enemies ** embraces all kinds of enemy 
agencies, ashore as well as afloat, and in the air. War vessels 
and enemies may be effective in causing loss by gunfire, for 
example, or by other means such as capture or detainment. 
But the term enemies " embraces more than naval and 
military forces, and extends to all subjects of the enemy country 
and to their hostile acts which would here be classed with perils 
of war, provided such acts could be regarded as forming part 
of the enemy campaign. Ordinary and isolated acts—^malicious 
acts—by enemy aliens are not included.^ 

Regarding the acts of war which are not destructive of the 
actual subject-matter insured, but nevertheless involving the 
assured in loss, the terms arrests and detainments '* probably 
have no fuller meaning than the term '' restraints,** all three 
words implying the intention of ultimate release. " Surprisals 
and takings at sea,*' on the other hand, imply the permanent 
deprivation of ownership and loss of the goods, and probably 
correspond with the modern expressions ** capture and seizure" 
All of these, usually, are acts of hostility and assume, when 
^ Sec page 192. • See page 157. 



II2 


THE MARINE INSURANCE OF GOODS 


carried out by nations, a state of war, whether formally declared 
or not, though an embargo declared by a friendly power, and 
affecting an adventure already commenced, would probably 
also be included—provided that the assured were not subjects 
of the country imposing the embargo. 

A state of war may exist at the time when the insurance is 
effected, or may come into being at any subsequent time. In 
greater or less degree, therefore, risks of such embargoes or 
of hostile acts on the part of some enemy always exist, either in 
view of conditions already present, or by reason of possible 
developments. The Act (Rule lo), however, makes the 
following important limitation— 

The term arrests, etc., of kings, princes, and people '' refers to 
political or executive acts, and does not include a loss caused by riot 
or by ordinary judicial process. 

The words of the policy *' ... all kings, princes, and people, 
of what nation, condition, or quality soever . . manifestly 
includes governments and powers however constituted, and 
however temporary or local, and whether with or without 
international recognition. The expression also includes the 
opposjpg factions in civil war. Many of these phases of govern¬ 
mental authority have been present, for instance, during the 
political convulsions in Russia, but no doubt the activities of 
the miscellaneous forms of government referred to in the policy 
were frequently met with in former times. By inference from 
the Rule of Construction just quoted, the acts of all authorities 
and bodies of men not describable as “ rioters ” (and acting 
apart from ordinary judicial process ”) are embraced in the 
words. 

During and as a result of the late war, as might be supposed, 
new problems were revealed resulting in clearer definitions 
being obtained for future guidance. The case of Sunday v. 
British and Foreign, 1916, may here be instanced. Underwriters 
were surprised by the decision in this case at the length to 
which the term " restraints " was held to extend. Two steam¬ 
ers, the St. Andrew and the Orthia were on a voyage to Hamburg 
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from the River Plate when war broke out. They were instructed 
by the Allied naval authorities to proceed to British ports, 
where the cargoes, not yet transferred to enemy ownership, 
were sold. These were held to be losses due to the peril of 
“ restraints of kings, etc.'* One outcome of this decision, 
affecting future insurances, was the introduction of the " Frus¬ 
tration clause," which excludes this risk from the liabilities 
assumed by underwriters. ^ 

Another interesting example is found in Becker Gray 
V. London Assurance, 1916. The Kattenturm put into a neutral 
port at the outbreak of war, to avoid running the risk of being 
captured, with her cargo, by proceeding on her voyage to 
Germany. In this case underwriters were held to be not liable, 
it being held that the captain prudently took refuge to avoid 
the peril of capture. This voluntary action, dictated by the 
fear of capture, did not amount to a loss as a consequence of 
the peril of " restraints." 

It should here be repeated that insurances by British under¬ 
writers against capture by the British or their allies are invalid, 
for such risks exist only if the assured is trading with the enemy, 
and all trading with the enemy is illegal. ^ 

Perils of . • . Jettisons 

Wedged in between the perils of thieves and letters of mart, 
and surrounded by the various war perils just considered, 
appears the peril of " jettisons " in the enumeration of the perils 
insured against in the policy, the curious lack or order in the list 
being accounted for by successive additions, as found desirable 
over a long period of time, and made without any proper 
re-arrangement. As defined by Phillips in his Treatise on the 
Law of Insurance, a " jettison " is " the throwing overboard a 
part of the cargo, or any article on board a ship, or the cutting 
and casting away of masts, spars, rigging, sails, or other furni¬ 
ture for the purpose of lightening or relieving the ship in case of 

1 See page 171. • See page 43. 
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necessity or emergency” From this it is clear that the throwing 
of the thing overboard, to constitute a jettisoning, must be 
deliberate and for the purpose of relieving the vessel in an 
endeavour to avoid some imminent peril. Accidental dropping 
overboard when loading or discharging, for instance, is not 
jettisoning, nor is falling overboard, or being washed overboard 
on account of insecure fastening, or otherwise. 

Casting overboard of interest, such as fruit, on account of 
its rotten condition, or of hemp or other interest because of its 
heating and consequent danger to the other interests in the 
adventure, are not ** jettisons,'* and as such would not be 
recoverable from underwriters. {Taylor v. Dunbar, 1869.) 

It should be remembered, moreover, that it is ordinarily 
understood between the underwriter and the assured that goods 
are carried under deck. ^ If they are improperly or without the 
approval of the underwriter carried on deck, the insurance does 
not attach. The risk of jettisoning, amongst others, would 
obviously be greatly increased, as deck cargo is handy in case 
of emergency. If the owner of the goods has agreed to such an 
unusual manner of carriage, it is therefore necessary for him 
to o^ain his underwriter's agreement. If the cargo is carried 
on deck contrary to his contract with the shipowner, and con¬ 
trary to any established custom, he must look to the shipowner 
who has broken contract to indemnify him in respect of any 
consequence. Only a clearly established custom can render 
the underwriter liable in respect of such cargo not specially 
mentioned. {Apollinaris v. Nord-Deutsche Ins, Co,, 1904.) 

It is customary for certain interests, such as acids and other 
substances of a dangerous character, to be carried on deck, for 
obvious reasons, and, in certain trades, interests such as tallow, 
cotton, wool, wood, etc., in certain proportions to be so carried. 
The underwriters are deemed to know of such generally recog¬ 
nized customs of trade. In such cases, or where the interest 
is insured specially on deck," underwriters are liable in a 

1 See page 92. 
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similar manner as with under-deck, interest in the event of 
jettisoning. 

When goods or other interests are jettisoned, the object of 
so doing, as previously stated, is to avert a danger common to 
the whole adventure ; so that other interests not so sacrificed 
—ship, freight, and cargo—are benefited by the sacrifice of 
the interest jettisoned. With certain exceptions, loss by 
jettisoning is therefore made good in General Average, all 
interests benefiting by the sacrifice contributing their share 
in making good the loss, as will be discussed later. ^ It should 
here be mentioned, however, that Rule No. i of the York- 
Antwerp Rules^ declares that— 

No jettison of deck cargo shall be made good as general average, unless 
such cargo is carried in accordance with the recognized custom of trade ; 

SO that where this rule is applicable, the underwriter (or the 
uninsured owner of the goods) runs this extra risk. To provide 
for such variations in matters of general average, moreover, 
in accordance with the contract of affreightment, the policy 
should contain the ** General Average clause.''^ 

As having an interesting bearing on this subject, and in 
support of the foregoing remarks, reference may be made to 
Rules 7 and 9 of the Rules of Practice of the Association of 
Average Adjusters.^ 

Perils of . • . Barratry of the Masters and Mariners 

The term barratry includes every wrongful act wilfully com¬ 
mitted by the master or crew to the prejudice of the owner, or, as the 
case may be, the charterer. (Rule ii.) 

The inclusion of this peril in the policy, therefore, renders 
underwriters liable for such acts as the wrongful scuttling of a 
vessel and her cargo by the master or members of the crew ; 
the wilful damaging of the subject-matter insured; their 
wrongful disposing of the property insured ; the wilful exposing 
of the interest ter the risk of capture or shipwreck ;—or, indeed, 

* Page 243. * See page 343. CL 1890 and 1924 rules. 

• See page 172. * See page 364. 



Il6 THE MARINE INSURANCE OF GOODS 

any other wrongful act wilfully committed by them, whether 
they employ the natural elements, or fire, or enemies, or 
pirates, or other means, in giving effect to their designs ‘‘ to the 
prejudice of the owner/* 

To give Lord Ellenborough's words on the subject (in Todd 
V. Ritchie, i8i6 )—To constitute barratry, which is a crime, 
the captain must be proved to have acted against his better 
judgment/* His motive is immaterial: it may be that of 
" advantage to himself, malice to the owners, or a disregard 
of those laws which it was his duty to obey and which (or 
it would not be barratry) his owners relied upon his observ¬ 
ing**—and notwithstanding that non-observance might have 
resulted in gain to the owners. 

A simple and at the same time explicit definition of the 
term " barratry ** is not easy to find, but to assist toward an 
understanding some negative assertions may be helpful. A 
barratrous act is one committed by the master or mariners 
without the concurrence or privity of the owner or the assured, 
and must not be merely the outcome of negligence, or of an 
error of judgment. (In this latter respect, however, French 
law i? different.) Pilferage of the cargo by the crew, for 
instance, is not regarded as barratry, as it is held to be the 
result of negligence on the part of the captain and, therefore, 
in the ordinary way a liability of the shipowner under the 
contract of carriage. 

Opportunities for barratry are to-day much less common 
than formerly. The means of rapid communication, the regu¬ 
larity and complexity of modern commerce, involving many 
persons and established methods, have done much to remove 
the temptations. Further elaboration is therefore unnecessary, 
except to add that '' deviation ** and delay ** in prosecuting 
the voyage contemplated by the policy is excused where 
caused by the barratrous conduct of the master or crew, if 
barratry be one of the perils insured against.** Otherwise, as 


1 Page 158. 
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has been seen,^ in the event of deviation or unreasonable delay, 
the underwriter is discharged from all further liability. 

There now remain to be considered the concluding words of 
the policy's enumeration of the perils insured against. 

Perils “ Ejusdem Generis ’’ 

. . . and all other perils, losses, and misfortunes, that have or 
shall come to the hurt, detriment, or damage of the said goods and 
merchandises ... or any part thereof. 

It may be stated at the outset that these words apparently 
so comprehensive, are in law interpreted very narrowly, and 
in a manner set out in the Act (Rule 12) as follows— 

The term all other perils includes only perils similar in kind to 
the perils specifically mentioned in the policy. 

'' The perils specifically mentioned in the policy " would 
include, of course, any risk specially covered in any particular 
insurance, in addition to those named in the standard form and 
which have been the subjects of consideration in this present 
chapter—perils of the sea, fire, jettisons, barratry, pirates, 
thieves, perils of war, capture, restraint, etc. Similarly, if an 
insurance is declared free from any specific risk, it is also free 
of such perils of a like kind as are rightly allied to it under this 
clause. ^ 

At first sight the restricted application of these words— 
" ail other perils, etc."—known as the principle of ejusdem 
generis (of the same kind), may appear unreasonable, and 
contrary to the natural meaning of the words used. The 
authority of Lord EUenborough (in Cullen v. Butler, 1815) may, 
therefore, be quoted further to justify it: “ The extent and 
meaning of the general words have not yet been (at the time 
spoken) the immediate subject of any judicial construction in 
our courts of law. As they must, however, be considered as 
introduced into the policy in furtherance of the objects of 
marine insurance, and may have the effect of extending a 
reasonable indemnity to many cases not distinctly covered by 

1 See page 85. • See page 156. 
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the special words, they are entitled to be considered as material 
and operative words, and to have the due effect assigned to 
them in the construction of the instrument, and which will be 
done by allowing them to comprehend and cover other cases 
of marine damage of the like kind with those which are specially 
enumerated and occasioned by similar causes/' 

These words were spoken in connection with a case, illus¬ 
trating the application of the principle enunciated, where 
a vessel of British nationality was fired upon and sunk in 
mistake for an enemy vessel. Underwriters were held to be 
liable. And in another well-known example [Butler v. Wildman, 
1820), a quantity of dollars was thrown overboard to prevent 
their capture by an enemy in pursuit, in connection with which 
case Chief Justice Abbott said, If not, strictly speaking, 
jettison, it is ejusdem generis, and therefore falls within the 
general words." In another case [Phillip v. Barker, 1821), a 
vessel blown over and damaged whilst in graving dock was held 
to be a risk covered under these words. 

It will be remembered that when considering the peril of 
fire, reference was made to damage by smoke and explosions, 
and tS damage by water to prevent or to put out a fire. Such 
water damage, or smoke damage—to which may be added, in 
cases not due to inherent vice, heating damage and the cost 
of measures taken to prevent an outbreak of fire— [Knight 
of St, Michael, Greenshields v. Sea Ins, Co,, 1898)—are recov¬ 
erable as fire damage, especially with the broadened meaning 
due to the addition of the general words. With regard to 
explosions, especially steam explosions, and the effects of 
external explosions affecting the subject-matter insured by 
their reverberations—to which reference has already been 
made ^—these cannot readily be embraced under either these 
general words or any of the preceding special terms, although 
underwriters not uncommonly indemnify losses due to such 
causes. 


^ Seepage 104. 
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The exclusion of losses due to steam explosions, or boiler 
explosions, has been very definitely demonstrated by the 
Inchmaree case {Hamilton v. Thames and Mersey, 1887), 
although concerning a hull insurance. After contrary decisions 
in the lower courts, it was finally decided that damage from 
this cause was covered neither by any special words nor by 
the general words. However, underwriters on hull have agreed 
to the inclusion of the risk, along with certain others of a 
similar character, by a special clause commonly known as the 

Inchmaree clause."' 

As showing the narrow line of reasoning to be followed in 
connection with the ejusdem generis rule (and after considering 
the whole subject in the light of these authorities, the adoption 
of the rule may be regarded as expedient). Lord Herschell's 
judgment may be quoted from the above-mentioned case, as 
follows: It will be observed that Lord Ellenborough ”— 

quoted at the outset—limits the operation of the clause to 
' marine damage " By this I do not understand him to mean 
only damage which has been caused by the sea, but damage 
of a character to which a marine adventure is subject. Such 
an adventure has its own perils, to which either it is exclusively 
subject or which possess in relation to it a special or peculiar 
character. To secure an indemnity against these is the purpose 
and object of a policy of marine insurance.” 

The wording of the policy was, of course, designed before 
the introduction of steam as a means of propulsion, and it is 
interesting to find that the peril of explosion attendant upon 
its use has been held to be not a maritime peril ” within the 
words of the policy. And directly bearing upon the subject in 
general, and analogous to the perils due to the employment of 
steam as a motive force, are those similar perils related to the 
more recent introduction of internal combustion, or motor 
ships, and oil-burning vessels. Claims for oil-taint in connection 
with susceptible interests, such as butter, are becoming common. 
It may be safely assumed as a general rule that underwriters 
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are liable under an ordinary " with average ^ policy for such 
damage only when exceptional conditions intervene to cause 
the vessel to strain and the oil or its fumes to leak into the 
holds, in which case the proximate and effective cause may 
be regarded as '' perils of the seas/' In the absence of anything 
which can be said to bring it under one of the ‘‘ maritime 
perils " as embraced by the wording of the policy, the loss or 
damage lies between the assured and the shipowner, according 
to the terms of the contract of carriage. 

Butter and similar interests are very often insured under very 
comprehensive terms, such as, Including loss or damage 
arising from any cause." Should the underwriter in these 
circumstances be liable, the assured must take all necessary 
steps to enable the underwriter to exercise those rights of 
recovery against the shipowner which become subrogated to 
him. ^ 


Perils Insured Against—The Land Risks 

But what is to be said in connection with the perils insured 
against, in view of the above-quoted judgments, where the 
marin*! policy is extended to include land risks—in warehouses 
and by conveyances to and from the interior ? Are the effects 
of earthquakes, storms, and cyclones on land, and of collisions 
between land vehicles, rightly regarded as being ejusdem generis 
as similar happenings at sea ? 

It is the definite intention of underwriters to cover these 
risks by their policies as at present worded, as evidenced by the 
numerous claims which have been paid on these grounds. 
Apparently, however, there is room for doubt as to whether 
these intentions are adequately expressed. The assured may 
be excused for failing to understand the manifest reluctance of 
underwriters to clarify the terms of the clauses covering the 
matter, but it may also be wise to remember the dijB&culties 
of definition, and that, should any modification be brought 
1 See page 153. ■ See page 186 
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about, it might possibly be by way of exclusion (instead of 
inclusion without additional premium) after the example of 
the practice of fire insurance companies with regard to earth¬ 
quake and other risks. It is, therefore, generally considered 
to be advisable to leave the matter where it stands, and to 
rely upon marine underwriters continuing their established 
practice. That the principal perils of fire, thieves, and war, 
etc., would be held in law definitely to be extended to land risks 
by the policy with the present customary wording is clearly 
established. (E.g. Rodocanachi v. Elliott, 1874.) 

As has been stated, it is the intention of underwriters to 
include, whilst the goods are on land, those other risks analogous 
to sea perils. With regard to land collisions, this is apparent 
from the reference in the Institute F.P.A. clause (which is a 
restrictive clause!) to collision or contact of the vessel . . . 
and/or conveyance with any external substance (ice included) 
other than water.'' ^ Indeed, the weakness in the policy referred 
to was not generally recognized until it was brought to light 
indirectly by a recent decision in connection with the non¬ 
applicability of the '' Memorandum " of the policy to inland 
risks (namely, Muller v. UUnione Maritime, 1926), which will 
be discussed later in its more immediate connection. ^ 

Another important matter, with regard to risks whilst the 
goods are at the docks or elsewhere on land, is the inclusion in 
many marine policies of a special clause ® providing that in the 
event of the goods being insured also under a fire policy, the 
marine policy shall be free from liability in respect of that 
risk. This is most unsatisfactory from the assured's point of 
view, especially because fire policies (which are frequently 
taken out where goods awaiting shipment or in other similar 
circumstances accumulate) often contain a similar clause 
excluding such risks as are covered by any marine policy— 
so that the assured falls between two stools—or at least, bdtig 
deprived of any legal right to indemnity on account of each 

1 See page 180. • Page 150. • See page 405. 
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insurance cancelling the other—^by these “ marine ” and “ fire ” 
clauses in the respective policies—he is dependent upon the 
goodwill of the underwriters to carry out their moral obligation 
towards him, and for the marine and fire underwriters to agree 
amongst themselves respecting the proportion of ^y loss they 
each shall bear. 

As the result of an understanding between fire and marine 
underwriters in connection with the insurance of cotton, the 
clauses have been amended so as to remove this unfair anomaly, 
and the insuring community may surely expect that a similar 
solution will be found in connection with other trades. 



CHAPTER IX 


THE “SUE AND LABOUR” AND “WAIVER” 

CLAUSES 

(The Policy—continued) 

The words of the standard form of policy next to be considered 
are those comprised in what are generally known as the ** sue 
and labour and '' waiver '' clauses, both of which are designed 
to give the contracting parties liberty of action in the event of 
an accident, with a view to protecting their mutual interests, 
and without prejudicing their respective legal rights. 

The Sue and Labour Clause 

This clause in the policy reads as follows— 

And in case of any loss or misfortune it shall be lawful to the assured, 
their factors, servants, and assigns to sue, labour, and travel for, in 
and about the defence, safeguards, and recovery of the said goods and 
merchandises ... or any part thereof, without prejudice to this 
insurance ; to the charges whereof we, the assurers, will contribute 
each one according to the rate and quantity of his sum herein assured. 

The importance of this clause and the necessity for such an 
agreement supplementary to the general insurance contract 
as expressed in the policy, concerning the acts of the assured, 
their factors, servants, and assigns " in taking necessary steps 
in order to avert or minimize a loss, are at once apparent. This 
clause states: firstly, that such measures taken by the assured 
or his agents are to be considered as lawful and unprejudicial; 
and, secondly, that the underwriters will pay their propor¬ 
tionate part of the cost of such measures. The expenses 
involved may include, according to the circumstances (to be 
considered), special landing charges, re-conditioning, ware¬ 
housing, and reforwarding charges, and other more general 
expenses. 

It must not be assumed that the actions apprehended by the 
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sue and labour clause are optional; on the contrary, the assured 
is bound in this and in other matters to maintain good faith, 
to act prudently and as if uninsured. This is emphatically 
stated in the Act (Sect. 78 (4)) in direct relation to this clause, 
in the following words— 

It is the duty of the assured and his agents, in all cases, to take such 
measures as may be reasonable for the purpose of averting or minimizing 
a loss. 

The measures taken must be prudent in their conception 
and in their execution, and the expenses involved must be 
reasonable ; otherwise the underwriter may object. It should 
also-be observed that the clause implicates the underwriter 
in the charges for such steps only when incurred in case of 
any loss or misfortune." There are, of course, certain expenses 
incidental to shipping which are no concern of the underwriter, 
whether a " loss or misfortune " has occurred or not, and these 
should be clearly differentiated. 

Expenses incurred by or on behalf of the assured for the 
safety or preservation of the subject-matter insured which do 
concern the underwriter, fall into several categories, namely, 
(i) General Average Contributions, (2) Salvage Charges, and 
(3) Particular Charges. " Sue and labour charges," now being 
considered, are a special kind of particular charges. Like 
particular charges in general, they are incurred in relation to 
the particular interest insured, and not in respect of the general 
interests of the adventure as a whole. It will, of course, be 
realized that claims in respect of all these expenses, etc., are 
besides those claims more ordinarily understood as in respect 
of material loss or damage. 

In order that these several kinds of expenses in which under¬ 
writers become involved may be more clearly contrasted, and 
anticipating the later and fuller discussion of each kind in 
Part II, it will prove advantageous here to define them all. 

Firstly, then. General Average Contributions represent the 
sharing of a general average loss ; for 
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Where there is a general average loss the party on whom it falls 
is entitled ... to a rateable contribution from the other parties 
. . . (Sect. 66 (3).) 

General average losses arise from expenditures incurred and 
sacrihces made, in time of peril, and in order to preserve the 
general interests in the common adventure, all interests in¬ 
volved and benefited—ship, freight, and cargo—being charged 
with their proportionate contribution toward the cost. (Sect. 
66 (i and 2).) 

Secondly, Salvage Charges means— 

the charges recoverable under maritime law by a salvor independently 
of contract. They do not include the expenses of services in the nature 
of salvage rendered by the assured or his agents, or any person employed 
for hire by them, for the purpose of averting a peril insured against. 
Such expenses, where properly incurred, may be recovered as particular 
charges or as a general average loss, according to the circumstances 
under which they were incurred. (Sect. 65 (2).) 

And, thirdly, Particular Charges are— 

expenses incurred by or on behalf of the assured for the safety or 
preservation of the subject-matter insured, other than general average 
and salvage charges . . . (Sect. 64 (2).) 

It is to this last class that Sue and Labour Charges belong. 

Thus, without entering into the detail of these definitions 
of general average and salvage charges (which will be taken up 
in their proper place), it may here be said that, naturally 
following therefrom, and as stated in the Act (Sect. 78 (2)), 

general average losses and contributions and salvage charges, . . . 
are not recoverable under the suing and labouring clause. 

It may be said positively, as emphasized by the clause, 
that sue and labour charges are those expenses which are in¬ 
curred by the assured, their factors, servants, and assigns 
—“ in and about the defence, safeguards, and recovery of the 
said (insured) goods and merchandises ''—and, " in the event 
of loss or misfortune."' However, following upon a loss or 
misfortune, or as a consequence of loss or damage, such expenses 
may be recoverable under the policy irrespective of the sue 
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and labour clause, under the more general denomination of 
" particular charges,” as having been caused by a peril insured 
against. 

But though forming a contract in itself, supplementary to 
the general contract, the sue and labour clause is subject to the 
terms of the policy in that underwriters are liable only for the 
charges incurred in connection with the perils insured against— 
whether they be any or all of those enumerated, of the seas, 
fire, war perils, pirates, thieves, jettisons, barratry, captures, 
etc. Or, to state the matter negatively, as in the words of the 
Act (Sect. 78 (3))— 

Expenses incurred for the purpose of averting or diminishing any 
loss not covered by the policy are not recoverable under the suing and 
labouring clause. 

If, for instance, the insurance is ” warranted free of capture, 
etc.,” expenses incurred in obtaining the release of goods seized 
are not recoverable from the underwriters. 

Similarly, should the policy be ** against the risks of total 
loss only,” whilst permitting the assured ” to sue, labour, and 
travel for, in and about the defence, etc., of the goods,” such 
perm^sion or requirement would not necessarily render the 
underwriter liable for the charges of avoiding a partial loss, 
the special ” total loss only ” terms of the policy overriding 
the formal clauses of the policy, including the sue and labour 
clause. It is usual with such insurances to delete the words 
” to the charges whereof we, the assurers, will contribute, etc.,” 
and this avoids the difficulty of determining in certain circum¬ 
stances whether or not the charges are incurred to avoid a total 
or a partial loss, the underwriter being liable for the charges 
in neither case ; although, where the underwriter's interest is 
imperilled, the assured is still bound to take the necessary steps 
and incur all necessary expense. 

To take another example : In the case of Great Indian Penin- 
sular Co, v. Saunders, 1861, iron rails had been insured on a 
voyage to Bombay, ” warranted free from particular average, 
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unless the ship be stranded, sunk, or burnt/'^ The vessel put 
into Plymouth and was found to be totally unfit to proceed. 
The rails were landed and then forwarded by another vessel 
at the expense of additional freight, for which the owner of 
the rails had to pay. It was held that the underwriters were 
not liable—neither under the sue and labour clause nor on any 
other ground—as the extra expense was not incurred to avert 
a loss from a peril insured against. The additional freight was 
comparable with the original freight as an ordinary shipping 
expense. There was no danger of the iron rails becoming a 
total loss where they were. 

In the case of Booth v. Gair, 1863, however, bacon had been 
insured on F.P.A. conditions, and the circumstances of the 
misfortune were not dissimilar from those of the preceding 
case. The vessel not having stranded or met with any other 
accident breaking the F.P.A. warranty, underwriters were 
held not to be liable for the particular average loss incurred, 
nor under the sue and labour clause, for the warehousing, 
reshipping, and other special charges. 

From the foregoing it is, therefore, clear that the expenses 
recoverable under the sue and labour clause are those incurred 
in order to avert or diminish a loss for which the underwriter 
would have been liable. If the conditions of the policy are 
limited, as in the examples referred to, the sue and labour 
charges follow the same rule. On the other hand, if the con¬ 
ditions are extended, the application of the sue and labour 
clause is extended also. 

Under the modern “ F.P.A. clause,’' ^ however, it is specially 
agreed by underwriters to pay particular charges, the following 
wording being quite usual— 

. . . Also to pay landing, warehousing, forwarding, and special 
charges if incurred for which underwriters would be liable under a policy 
covering particular average. 

The consideration of this subject would be incomplete were 
1 See page 181. 
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reference not made to the important case of Kidston v. Empire 
Marine, 1866, although in respect of a freight insurance. In 
this case underwriters were held to be liable for the extra 
freight. The vessel having been unable to complete the voyage, 
another vessel was chartered and the cargo delivered, thereby 
averting a total loss of the freight (which was payable at 
destination on delivery). 

In the case of the Pomeranian, 1895, the vessel having been 
detained for necessary repairs, extra fodder was required for 
live cattle on board, which were insured against all risks, includ¬ 
ing ‘‘ mortality from any cause whatsoever."' It was held that 
the cost of the extra fodder was an expense recoverable under 
the sue and labour clause, because, had it not been incurred, 
the cattle would have died, involving the underwriters in a 
total loss. 

With general reference to sue and labour charges, and as is 
also true of particular charges generally, it is important to 
remember that they are not subject to the franchise of the 
" Memorandum " of the policy (whereby small damage is 
excluded), nor, indeed, to any other particular average franchise 
or wafranty ; ^ for the simple reason that all particular charges 
are outside of the definition of the term ** particular average,"— 
to which, of course, the Memorandum and particular average 
franchises and warranties can only be held to refer. On this 
the Act is emphatic— 

. . . Particular charges are not included in particular average. 
(Sect. 64 (2).) 

Where the subject-matter insured is warranted free from particular 
average, either wholly or under a certain percentage, the insurer is 
nevertheless liable for salvage charges, and for particular charges and 
other expenses properly incurred pursuant to the provisions of the 
suing and labouring clause in order to avert a loss insured against. 
(Sect. 76 (2).) 

And all such charges, as well as general average and the 


^ See page 229. 
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expenses of proving the claim, must be excluded in deter¬ 
mining whether the amount of the particular average franchise 
has been reached. (Sect. 76 (3 and 4).) 

This separation of the charges might prove an advantage 
to the assured in other cases, besides those where he is able 
to recover them when incurred in relation with the total loss 
risk (notwithstanding that any particular average warranty 
has not been broken) ; for it sometimes happens that his 
efforts, of the nature apprehended by the sue and labour 
clause, prove abortive. In this event he may recover the 
charges from the underwriter, who may find himself liable 
under the policy for the charges in addition to a total loss. 
This is stated in the Act (Sect. 78 (i)), as follows— 

Where the policy contains a suing and labouring clause, the engage¬ 
ment thereby entered into is deemed to be supplementary to the contract 
of insurance, and the assured may recover from the insurer any expenses 
properly incurred pursuant to the clause, notwithstanding that the 
insurer may have paid for a total loss, or that the subject-matter may 
have been warranted free from particular average, either wholly or 
under a certain percentage. 

In order further to summarize the considerations thus far 
in this chapter adduced, the words of Lord Justice Brett (in 
Lohre v. Atchison, 1878) may be quoted. He said: If by the 
perils insured against, the subject-matter of insurance is 
brought into such danger that without unusual or extraordinary 
labour or expense a loss will very probably fall on the under¬ 
writers, and if the assured or his servants or agents exert un¬ 
usual or extraordinary labour, or if the assured is made liable 
to unusual or extraordinary expense in or for efforts to avert a 
loss, which, if it occurs will fall on the underwriters, then the 
underwriters will, whether in the result there is a total or a 
partial loss, or no loss at all, not as part of the sum insured, 
but as a contribution independent of and even in addition to 
the whole sum insured, pay a sum bearing the same proportion 
to the cost or expense incurred as the sum they would have 
had to pay if the probable loss had occurred, or to the loss 

9-“(6o48) 
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which, because the efforts have failed, has occurred, as that 
loss bears to the sum insured.” 

As a final example of underwriters’ liability in this connec¬ 
tion, the case of Meyer v. Ralli, 1876, will be helpful. A vessel 
carrying a shipment of rye, abandoned her voyage owing to a 
peril insured against. Part of the rye was damaged to such an 
extent that it was prudently sold immediately, and the re¬ 
mainder could have been re-conditioned and forwarded to 
destination with advantage; but this the captain neglected 
to do, so that the damaged rye remained in warehouses, incur¬ 
ring charges, for over a year. Leaving out of the question the 
loss in respect of the rye itself, for what expenses were the 
underwriters in these circumstances liable ? It was held that 
under the sue and labour clause the assured could recover the 
expenses of unshipping the whole and conveying it to ware¬ 
house, and of separating the comparatively sound part, and of 
the expense of re-conditioning it; these expenses being those 
which were necessary in order to avert a total loss of the rye. 
But for all the other expenses incurred in this case underwriters 
were held to be not liable. 

P^aps the most common examples of sue and labour 
charges are found in instances where damaged goods are 
re-conditioned at a port of refuge, or other intermediate port, 
and frequently the captain of the ship acts (as he should have 
acted in the foregoing example) in the capacity of agent of the 
cargo-owner (the assured) ; for in modern commerce there is 
usually no other representative of the cargo interests accom¬ 
panying the venture, as was, however, usually the case in earlier 
days. Indeed, to-day, the captain and the shipowner are in 
duty bound, not merely to see that the cargo is transported 
to the agreed destination in ordinary circumstances, but also 
to act as agent of the cargo-owner in the event of loss or 
misfortune. 

To take an example in illustration of this point, in Notara v. 
Henderson, 1872, the Trojan, carrying a shipment of beans from 
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Alexandria to Glasgow, put into Liverpool for repairs in respect 
of an accident whereby the beans had become wetted. Later, 
and as a result of this, the shippers proceeded against the 
shipowners for the neglect of the master to take reasonable 
care of the beans by having them dried at Liverpool. The 
shipowners were held liable in damages. 

The captain is required to act as agent of the cargo-owner 
in the event of misfortune in all matters of re-conditioning, 
warehousing, reshipping, forwarding, etc., and if it is more 
prudent, in the absence of facilities or on account of the perish¬ 
able nature of the goods, or on account of exorbitant expense 
or of the damaged condition of the goods, he is empowered to 
sell them on behalf of their owner. ^ 

Of course, in all cases, the captain or other agent is expected, 
if possible, to communicate with the cargo-owner, and it is 
obviously advisable for him to do so in his own interests ; for 
their approval of a course of action precludes the possibility 
of a later accusation of imprudence in taking it. Similarly, it 
is necessary and advisable when possible for the assured cargo- 
owner to advise his underwriter, and to obtain his concurrence 
in the steps taken. It is often found convenient, and in the 
interests of all parties, for a representative of the cargo interests 
on the nomination of the underwriters to be sent to the scene 
of the shipping accident, in order to superintend or advise in 
connection with the salvage operations and the best means of 
dealing with the cargo salved. The Salvage Association, 
London, is an outstanding example of the important organ¬ 
izations permanently established and in touch with experts 
throughout the world, and Lloyd's agents are almost every¬ 
where in readiness to advise and to assist in keeping under¬ 
writers and others interested in touch with those on the 
spot.^ 

But the relation of these activities and the consequent 
expenses to the sue and labour clause of the policy depends, 

* See page 206. ■ See pages 23, 276. 
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firstly, on whether, in averting or minimizing a loss, the meas¬ 
ures are taken and the expenses incurred by the cargo-owner or 
his agent. As has been seen, the captain is regarded as being 
an authorized agent, and a representative specially sent would 
also obviously be. But a salvor, acting independently of con¬ 
tract and relying upon being able to recover his charges under 
maritime law, cannot be so regarded ; although, when salvage 
is undertaken under contract, then the proceedings and 
expenses may be embraced by the clause. As Lord Blackburn 
stated, in Atchison v. Lohre, 1879, The object of this (clause) 
is to encourage and induce the assured to exert themselves 
and, therefore, the insurers bind themselves to pay in proportion 
any expense incurred, whenever such expense is reasonably 
incurred, for the preservation of the thing from loss in con¬ 
sequence of the efforts of the assured or their agents. It is all 
one whether the labour is by the assured or their agents them¬ 
selves or by persons whom they have hired for the purpose.'' 

Often, and to some extent, moreover, the many interests 
comprising an adventure—ship, freight, and cargo—require 
similar measures of protection or salvage operations, in which 
Case^rovided there is a state of emergency, the measures taken 
become related to General Average. As previously si:aled, 
General Average and Salvage Charges (in the strict sense) are 
not covered by the sue and labour clause, and must be left for 
later discussion. ^ It is now necessary to consider the waiver 
clause." 

The Waiver Clause 

And it is specially declared and agreed that no acts of the insurer or 
insured in recovering, saving, or preserving the property insured shall 
be considered as a waiver, or acceptance of abandonment. 

Originally introduced into the policy as an attached clause, 
these words extend the principal idea underlying the sue and 
labour clause, by authorizing the underwriter, as well as the 

i Pages 243, 274. 
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assured, to act in protecting their mutual interests, without 
prejudicing their respective positions from legal points of view, 
with special regard to abandonment. Following upon the sue 
and labour clause, and partly covering the same ground, this 
clause would appear to ** make assurance doubly sure.’’ 

As will be seen later, ^ in certain circumstances and in case 
of constructive total loss, the assured must tender formal 
notice of abandonment of his interests and rights in the subject- 
matter insured to the underwriters. The abandonment may 
or may not be accepted—either immediately or in the ultimate 
sense. But whether these circumstances exist or not, and 
whether notice of abandonment has been given by the assured 
or not, and, if given, whether the underwriters have accepted 
or rejected it—by the waiver clause both the underwriters and 
the assured are free to act, and should act, in adopting pro¬ 
tective measures without it being regarded as an acknow¬ 
ledgment of ownership ; that is, their actions are not to be 
taken as evidence of acceptance or of withdrawal (as the case 
may be) of the abandonment. ‘ 

But even so the parties must act with care, as indirectly 
illustrated in the recent Tarv, 1924, case. This vessel went 
ashore on the coast of Ireland. On behalf of all concerned the 
Salvage Association appointed salvors, after notice of aban¬ 
donment had been given by the assured, and declined by the 
underwriters. Unknown to the underwriters and the Salvage 
Association the salvage operations were temporarily given up 
for other work. The Scottish Courts held in the circumstances 
that the salvage contractors were the servants of the under¬ 
writers, who were consequently responsible for their conduct. 
The temporary giving up of the operations was regarded as the 
equivalent of an acceptance of abandonment, which made the 
underwriters liable for the loss. 

Comparing the two clauses, it would appear that, particu¬ 
larly, the sue and labour clause ” frees the assured from legal 

^ Page 210. 
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entanglement and encourages him, in case of loss or misfortune, 
to action in the preservation of the subject-matter insured; 
whereas the " waiver clause,” with a special regard for the legal 
implications of abandonment of interest, frees both the assured 
and the underwriter, to similar purpose. 



CHAPTER X 


THE CONCLUDING CLAUSES—THE 
PREMIUM, ETC. 

(The Policy—continued) 

The wording of the standard form of policy is concluded by 
three formal sentences. Firstly, there is an affirmation concern¬ 
ing the insurance and the effectiveness of the document 
expressing the underwriters* undertaking; secondly, there is 
a formal promise binding the underwriters to fulfil their under¬ 
taking, coupled with an acknowledgment of having received 
the required premium ; and, finally, there is a witnessing to the 
undertaking named and the acknowledgments made, completed 
in the formal signature. 

The first sentence is as follows— 

And it is agreed by us, the insurers, that this writing or policy of 
assurance shall be of as much force and effect as the surest writing or 
policy of assurance heretofore made in Lombard Street, or in the Royal 
Exchange, or elsewhere in London. 

These words explicitly relate the policy and its interpretation 
to the practice, customs, and law of marine insurance as exist¬ 
ing at London. They bring to mind, what has before been 
stated, ^ that the strength of the document originally was based 
upon established customs, and upon the integrity of under¬ 
writers. These most important factors remain in the conduct 
of marine insurance to-day, but they are now supported by 
legal interpretation and authority, a state of things which 
began to develop particularly from the time* of Lord Mansfield, 
1756, and continued to practical completion in the Marine 
Insurance Act, 1906, whereby the developed whole was codified. 

As might be expected, these references to Lombard Street 

^ Page 67. 
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and the Royal Exchange, the places where the private under¬ 
writers associated with the name of Lloyd's made their head¬ 
quarters, are not contained in many of the companies' policies, 
their significance being mainly historical and having little 
meaning from the point of view of modern business. 

A similar absence from most companies' policies of part of 
the second sentence (to which consideration may now be given), 
is noteworthy, the reason of which is apparent from the nature 
of the words, which are as follows— 

And so we, the assurers, are contented, and do hereby promise and 
bind ourselves, each one for his own part, our heirs, executors, and 
goods to the assured, their executors, administrators, and assigns, for 
the true performance of the premises, confessing ourselves paid the 
consideration due unto us for this assurance by the assured, at and 
after the rate of . . . 

The words heirs, executors, and goods " obviously most 
suitably refer to the liabilities of private persons, for which 
reason insurance companies usually replace them with others 
more in keeping with their constitution. In relation to the 
assured, the similar words “ executors, administrators, and 
assigns " are sufficiently general when related to the opening 
words of the policy in regard to the assured, which have already 
been considered.^ As then observed, and as seen at greater 
length under the heading of '' Insurable Interest," ^ notwith¬ 
standing these references to " assigns " and " all and every 
other person or persons to whom the same doth, may, or shall 
appertain," the assignment of the rights to indemnity under the 
marine policy does not automatically follow the transference of 
interest in the subject-matter insured. Assignment of interest 
in the insurance must be expressed or implied in the transactions 
between the buyer and the seller of the goods, the only excep¬ 
tions to the rule being in regard to transmissions of interest 
by operation of law, as partially expressed in the words of the 
policy under review. 


1 Page 72. 


* Page 25. 



137 


CONCLUDING CLAUSES : THE PREMIUM, ETC. 

The Premium 

Concerning the underwriters' acknowledgment in the policy 
of receipt of the premium (as the “ consideration " is commonly 
called), several important matters arise, in view of modern 
custom and convenience. This also has been discussed in 
connection with its general bearings. ^ In London, and other 
large centres, an agent or broker is often employed in arranging 
the insurance, in which case it is customary for the premium 
to be settled by him with the underwriters in monthly accounts 
(or quarterly with Lloyd's underwriters, when claims also are 
included). What, it may be asked, is the position between the 
underwriters and the assured, if, for some reason, the premium 
has not been remitted by the broker to the underwriters ? 
Possibly, for instance, after receiving the premium from the 
assured, and before passing it on to the underwriters, the broker 
may become insolvent. 

The position, as between the underwriter and the assured, 
is that the policy with its acknowledgment of the premium is 
conclusive evidence, the only qualification of the rule being the 
existence of fraudulent circumstances. (Sect. 54.) And, as 
regards the broker's position, it may here be repeated that he 
has a lien on the policy in respect of the assured's payment of 
the premium to him, for which, if necessary, he may sue. The 
broker also, in his turn, is suable by the underwriter in respect 
of the premium. (Sect. 53.) Other matters in connection with 
the payment of premium by monthly accounts, and in the 
event of the insolvency of the underwriter or broker, may be 
left for consideration in Part II, as the matter is involved with 
the settlement in account, and the continued right of set-off 
of claims and returns of premium.^ 

Arising out of these references to the settlement of premium 
in account, which is, of course, quite normal as between insur¬ 
ance companies and assured when negotiating direct, as well 
as between underwriters and brokers, it may be remarked that 

^ Page 20. 


» Page 285. 
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such a method of settlement is entirely a matter of convenience. 
Whether the assured conducts his own business, or employs a 
broker, it should be remembered that, in the absence of special 
agreement to the contrary, underwriters are not obliged to 
issue their policy except in exchange for the premium. (Sect. 

52.) 

The rate of premium, or the amount of the premium, in 
pounds, shillings, and pence, is usually inserted in the policy 
in the space provided following the words quoted earlier in the 
chapter. But, sometimes, the words “to be arranged “ are 
inserted, or, in other cases, an amount of premium is stated, 
with a provision that if certain circumstances—as, for instance, 
in connection with the voyage, vessel, date of sailing, packing, 
etc.—are different from those upon which the given rate of 
premium is based, the new requirements are “ held covered at 
a premium to be arranged." The Act (Sects. 31 and 88) stipu¬ 
lates that in these circumstances the underwriter may demand 
no more than a “ reasonable " premium, or a “ reasonable " 
additional premium, as the case may be. 

Coming now to the concluding sentence of the body of the 
policy; the wording is found to be as follows— 

In witness whereof we, the assurers, have subscribed our names and 
sums assured in London. 

As implied in these words, and as already stated elsewhere, ^ 
in the event of there being more than one underwriter subscrib¬ 
ing to the total amount of the policy, as is most common with 
Lloyd's policies, each is liable only for the proportion of any 
claim applying to the sum insured subscribed in his own name ; 
“ each subscription, unless the contrary be expressed, con¬ 
stitutes a distinct contract with the assured." (Sect. 24 (2).) 

It is necessary, as one of the five essential requirements in 
the constitution of a marine policy (Sect, 23 (5)), that the 
name or names of the insurers be specified ; and, further, the 
policy “ must be signed by or on behalf of the insurer, provided 


1 Page 95. 
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that in the case of a corporation the corporate seal shall be 
sufficient . . (Sect. 24 (i).) 

And now, with the exception of the capital letters " S.G.” 
(which appear on the left-hand side of the policy, above the 
numerical statement of the sum insured), and of the " Mem¬ 
orandum,” the whole of the wording of the standard form of 
policy has now been considered clause by clause, in so far as it 
relates to the insurance of goods and merchandise. The Mem¬ 
orandum, as shown in the Schedule of the Act, appears at the 
foot of the form, and was introduced and became part of the 
policy in 1749. It will be considered in the next chapter. 

With regard to the capital letters “ S.G.,” their origination 
and significance are unknown. Various suggestions little more 
than shrewd guesses, have been made. It is most probable 
that they are the initial letters of the words “ Ship, Goods.” 
" Salutis Gratia ” (for the sake of safety), and “ Somme 
Grande ” (total sum insured), are the alternative suggestions 
collected by Mr. Gow. 

With this uncertainty as to meaning, these letters serve no 
practical purpose, and they have been omitted from the policies 
of some companies. Other underwriters, especially Lloyd’s, 
prefer to retain them, mainly for sentimental reasons. They 
are certainly symbolic of the document as a whole—an inher¬ 
itance handed down through generations of change and develop¬ 
ment both in marine insurance and in commerce generally— 
and, as a document, coherent and satisfactory only when read 
in the light of ancient customs and innumerable authoritative 
definitions. 



CHAPTER XI 

THE MEMORANDUM OF THE POLICY 

As stated in the opening of Chapter VIII, where the perils 
insured against as enumerated in the body of the policy are 
considered, a loss by any such peril can be either total or partial, 
unless qualified by special wording elsewhere in the policy. 
Such a qualification, limiting in certain respects the indemnity 
afforded in respect of certain partial losses (namely, particular 
average losses), is found in what is called the Memorandum,*' 
now to be considered, the wording of which is as follows— 

N.B.—Corn, fish, salt, fruit, flour, and seed are warranted free from 
average, unless general, or the ship be stranded—sugar, tobacco, hemp, 
flax, hides and skins are warranted free from average, under five pounds 
per cent, and all other goods, . . . are warranted free from average, 
under three pounds per cent, unless general, or the ship be stranded. 

Underwriters early discovered that, even when no misfortune 
occurred affecting the ship, certain commodities—‘'sugar, 
tobacco, hemp, flax, hides, and skins "—^were more susceptible 
to smsSl damage than the average cargo ; and that other kinds 
—corn, fish, salt, fruit, flour, and seed " were even more 
susceptible. It consequently became customary, when goods 
of various kinds were covered, for underwriters to qualify their 
liability in respect of such partial losses, in the general terms 
of the Memorandum. It was incorporated in its present form 
as part of Lloyd's policy in 1749, after, apparently, various 
experiments with separate clauses in respect of particular 
interests had been made. Since that time, however, the com¬ 
plete wording has been generally adopted by all British under¬ 
writers. 

✓ This Memorandum represents, therefore, an attempt to 
standardize the conditions of marine insurance in respect of 
the many and varied interests composing the complete adven¬ 
ture, and the policy with this amendment may be said to have 
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served commercial requirements with a fair degree of satis¬ 
faction for over a century. But with the larger developments 
of trade, and the increased size of vessels, and specialization 
in the different elements making up the adventures, this 
standardized form of policy has become inadequate. Con¬ 
sequently, further and specialized amendments in the form of 
a large variety of clauses have become necessary to suit the 
differing circumstances. Merchants have become more exact¬ 
ing in their demands, and underwriting has developed into a 
more exact science, enabling more extended protection to be 
given, and a rate of premium to be charged adjusted to the risk 
according to its class and quality. The greater specialization 
of those concerned in the conduct of business, and the greater 
volume of the whole, has enabled underwriters to analyse their 
experience, and to compile statistics and records of many 
kinds, all of which serve as a basis for their judgment in the 
estimation of a risk. 

These further and more modem qualifications to the policy 
in the form of attached clauses, special average conditions, 
etc., are to be examined in later chapters. ^ But as the Mem¬ 
orandum is distinct from these, having become virtually a part 
of the policy-form, as a permanent amendment to the wording 
of the body of the policy (as considered in previous chapters), 
the detailed consideration of its features must be undertaken 
here, in association with the rest of the policy—the whole 
being to-day regarded as the basis of the contract. This con¬ 
sideration will serve the further useful purpose, as will be found 
later, in that the elaboration of clauses, since its incorporation, 
has proceeded along the lines of its principles, and definitions 
of certain of its terms are necessary in order to understand the 
modern practice of marine insurance. 

According to the terms of the first part of the Memorandum, 
then, “ corn, fish, salt, fruit, flour, and seed,'' are “ warranted 
free from average, unless general, or the ship be stranded." 

^ Page 152. 
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To state the matter differently, these words exclude from the 
insurance, in respect of the interests named, all particular 
average—that is, average which is not g^MemZ-^unless the ship 
be stranded. This, of course, is technical language. 

With regard to the term '' average,'' the use of which is 
peculiar, its derivation is uncertain. In marine insurance 
terminology it does not possess the ordinary meaning, whereby 
5 is said to be the average of 3,4, and 8 (in which sense, however, 
it is used in connection with fire insurance when it is said to 
be '' subject to average.") ^ But leaving " average " by itself, 
and considering the term " particular average loss " as used 
in marine insurance, this may be defined as being the amount of 
damage, depreciation, or other partial loss occasioned to the 
subject-matter insured, for which the underwriter would be 
liable—except when caused by or directly consequent upon an 
act done for the purpose of saving the common adventure in 
time of peril. This exception is nothing more than a definition 
of " general average losses," which form a very distinctive 
class of losses in maritime law and in marine insurance, as will 
presently be seen. ^ It will also be observed that the definition 
of ^particular average loss " does not include " particular 
charges." These—as distinct from material damage, as seen 
in a previous chapter—are special expenses which may be 
incurred in connection with, or to avert or minimize, loss or 
damage. 

The words of the Memorandum in this connection are defined 
in this sense by the Act (Rule 13), as follows— 

The term “ average unless general " means a partial loss of the subject- 
matter insured other than a general average loss, and does not include 

particular charges.*' 

These definitions will be sufficient for present purposes 
(the subjects arise for special consideration in Part II), but it 
may be observed in passing that the ambiguous use of the word 
“ unless " in the Memorandum is to be understood in the sense 


' Appendix G, page 404. 


See page 243. 
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of ** except "—average except general''—this interpretation 
being based upon the decision in Wilson v. Smithy 1764, when 
the contrary meaning, namely, that in the event of there 
being general average on the voyage the underwriters were 
to be liable also for all particular average, was unsuccessfully 
contended by the assured. 

From the foregoing it therefore follows, as a positive state¬ 
ment of the position, that when ** corn, etc.,*' as by the Mem¬ 
orandum, are ** warranted free from average, unless general, 
etc.,” that underwriters are liable for claims arising out of 
total loss, general average, salvage charges, and particular 
charges (in relation with recoverable losses,^ including sue and 
labour charges)—and particular average if the ship he stranded. 
(Sects. 64 and 76 (2).) In all cases, of course, such liability 
is subject to being caused by the perils insured against,^ and is 
to be calculated in accordance with the principles known as 
the measure of indemnity. ^ 

Coming to the second category of interests in the Memoran¬ 
dum, namely, ” sugar, tobacco, hemp, flax, hides, and skins,” 
these are ** warranted free from average under five pounds per 
cent, . , . unless general, or the ship be stranded."' These 
latter words, are intended to apply to the second category of 
interests, as well as the first and last, the failure to repeat them 
making the Memorandum a little amt)iguous in this respect. 
With regard to this statement of the Memorandum, as given, 
it is unnecessary to repeat the comments made concerning 
the same words in the first part, so that the claims for which 
underwriters would be liable by its terms, in respect of ” sugar, 
etc."—subject, of course, to the perils insured against and the 
measure of indemnity—may be summarized as follows—total 
loss, general average, salvage charges, and particular charges 
(in relation with recoverable losses, and including sue and 
labour charges)—and particular average if the ship he stranded 
or if amounting to 5 per cent. 

' See pages 126, 237. * See page 98. • See page 44. 
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The third category of the Memorandum embraces '' all other 
goods —all other goods, that is, than those mentioned speci¬ 
fically in the first two categories, already considered. These, 
together with the ship and freight, are '' warranted free from 
average under three pounds per cent, unless general, or the 
ship be stranded.'' Here, the considerations common to each 
part of the Memorandum, and already dealt with, again apply, 
so that, subject to the perils insured against and the measure 
of indemnity, the underwriters' liability by the terms of this 
third section may be summed up as being in respect of total 
loss, general average, salvage charges, and particular charges 
(in relation with recoverable losses, and including sue and labour 
charges)—and particular average if the ship he stranded or if 
amounting to 3 per cent. 

In this way the various interests, graded into three classes, 
were supposed to be reduced, as regards insurance, to a common 
level of risk ; by excluding particular average completely from 
the first class, and by imposing a particular average franchise 
of 5 per cent for the second, and 3 per cent for the third—in 
each case, however, unless the vessel be stranded," when 
part^ular average is payable as though the Memorandum did 
not appear in the policy. 

With regard to these so-called franchises, it requires to be 
stated that if the particular average reaches the necessary 
5 or 3 per cent, the underwriter is liable in respect of the whole, 
and not merely for the excess of the percentages named, as 
might be inferred from the more literal meaning of the term 
" franchise," and as is the custom in certain foreign countries. 
In ascertaining whether the percentage has been reached, 
particular average losses from successive occurrences (being, of 
course, perils insured against) on the voyage insured may be 
aggregated ; but this having been done, no further charges 
may be added, regard being paid only to what is " particular 
average " in its strict meaning. (Sect. 64.) That is, particular 
charges (including sue and labour charges), general average. 
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salvage charges, and the costs of adjustment, must all be left 
out of account in calculating the percentage whereby is to be 
determined whether underwriters are liable or not for the 
particular average.^ (Sect. 76 (3 and 4).) 

And with regard to the interests named in the Memorandum, 
these are to be interpreted in their mercantile sense. For 
instance, it is held that ** corn '' includes peas, beans, and malt, 
but not rice (Scott v. Bourdillon, 1806) ; and that saltpetre is 
not included in the term salt'' fjournu v. Bourdieu, 1787). 
Hence, also, interpreting the terms according to their trade 
meaning, furs are included under " other goods '' and not under 
** hides and skins.” Rice, saltpetre, and furs are, therefore, 
subject, according to the terms of the Memorandum, to a 3 
per cent particular average franchise, unless the ship be 
stranded. 


Unless the Ship be Stranded 

The word ” stranded ” also presents its difficulties, for exactly 
what does constitute a stranding ? It is apparent that a 
contact of a ship with the ocean bed may be anything from a 
glancing blow, scarcely arresting the ship's momentum, to a 
state in which the ship is firmly fixed in the sands or rocks. 
It therefore has to be determined whether all of these are 
” strandings,” or, if not, where the line of demarcation is to 
be drawn. 

In approaching this question, the words of Lord Ellenborough 
{M*Dougle V. Royal Exchange, 1815), may be quoted, as follows : 
” If it is touch and go with the ship there is no stranding . . . 
Every striking must necessarily produce a retardation of the 
ship's motion. If by force of the elements she is run aground 
and becomes stationary, it is immaterial whether this be on 
piles or on rocks or on the foreshore, but a mere striking will 
not do wheresoever that may happen. ... I take it that 
stranding in its fair legal sense implies a settling of the ship, 


10—(6048) 


^ See pages 128, 233. 
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some resting or interruption of the voyage, so that the ship 
may pro tempore be considered as wrecked.'' 

In the case in which these words were spoken, the ship re¬ 
mained aground for a space of time as long as one minute and 
thirty seconds, after which she proceeded on her voyage. This 
was held not to constitute a stranding. It follows, therefore, 
that something more than a mere grounding must occur in 
order to break the particular average warranty of the Memoran¬ 
dum, or to satisfy any other condition of the policy dependent 
upon the word stranding." As above defined, time is not the 
only element in the consideration, although it has been held 
that a vessel ashore for something over fifteen minutes, and 
for no other reason, does constitute a stranding ; as the same 
judge said in connection with this latter case [Baker v. Towry, 
1816), " If the ship ... is forced ashore, or driven on a bank 
and remains for any time on the ground, this is stranding 
without reference to the degree of damage she may thereby 
sustain." 

But this does not solve the whole difficulty of definition, 
for in certain trades vessels ground in the shallow harbours, 
estuar^s, and on bars, etc., as a matter of custom—for example, 
Cork (the port and river), Lisbon (the River Tagus) and tidal 
harbours generally, and the River Plate, the Suez Canal, etc. 
In some of the places named, of course, groundings are more 
regular than in others, but do all or any of these constitute 
" strandings " ? 

In determining this matter, the first rule to be laid down 
is that the stranding must be accidental, and not as part of the 
ordinary navigation of the waters, including in the consideration 
the class of vessel employed. For otherwise, as Chief Justice 
Tindal said [Kingsford v. Marshall, 1832), " at every ebb of the 
tide there would be a stranding, and the Memorandum intended 
for the security of underwriters against partial losses upon 
perishable articles would be nugatory." In the case referred 
to the vessel damaged herself in taking the ground at her berth. 
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And, again, underwriters were held to be not liable in another 
case when more serious damage was done to a vessel which 
stranded successively in the Cork River. (Hearne v. Edmunds, 
1819.) 

There is, however, what may be described as an important 
exception to this rule regarding the navigation of shallow and 
tidal waters, namely, when a vessel strands as a result of 
prudently entering such water for safety in stress of weather, 
or in other similar circumstances ; but this would clearly be 
accidental, as being outside of the ordinary navigation of the 
waters and for the vessel. {Corcoran v. Gurney, 1852.) It has 
also been held to be a stranding, perhaps with stronger reason, 
when a vessel is deliberately put ashore to prevent her sinking. 
{Barrow v. Bell, 1825.) 

Another important point to observe, is that the stranding 
of a lighter, when engaged in connection with the loading of 
the goods on to, or the landing of the goods from, the ship, does 
not break the warranty, and does not render the underwriters 
liable under the Memorandum {Hoffman v. Marshall, 1835), 
unless the policy contains the special “ Craft,'' etc., clause,^ 
in accordance with which each lighter is deemed to be separately 
insured. 

Further, and in order to determine that certain examples of 
almost inevitable grounding shall not constitute strandings, 
many underwriters have introduced into their policies a 

Grounding clause," which usually reads as follows— 

Grounding in the Suez Canal . . . not to be deemed a strand, but 
underwriters to pay any damage or loss which may be proved to have 
directly resulted therefrom. 

And, incidentally, this clause brings forward another aspect 
of the subject, for when underwriters undertake " to pay any 
damage or loss which may be proved to have resulted " from 
a grounding which is " not to be deemed a strand," the implica¬ 
tion is, correctly, that, where in ordinary circumstances a 

^ See page 176. 
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strand takes place for which they are fully liable, they are 
possibly liable for something more than the damage or loss 
caused thereby. 

After stranding, and having refloated, the vessel when 
proceeding on her voyage may meet with heavy weather, in 
which case the damage received by the goods may be partly 
due, or even entirely due, not to the stranding but to the heavy 
weather. It has been held in circumstances such as these 
[Burnett v. Kensington, 1797) that the stranding having broken 
the warranty,'' underwriters are liable for all particular 
average losses accruing on the voyage. It is requisite, however, 
in all cases, that the goods be on board the vessel when the 
stranding takes place, or, in other words, that the stranding 
occur on the voyage insured in respect of the particular subject- 
matter. 

This was illustrated in Thames and Mersey v. Pitts, Sons & 
King, 1893, where a vessel having loaded part of her cargo at 
San Nicolas, stranded coming down the River Plate, and 
before loading the remainder of her cargo at Buenos Ayres. 
It was held that as regards the latter interest there was no 
strandifig. It was similarly held that the stranding" 
warranty had not been broken when, after the goods had been 
discharged at a port of refuge, the vessel was driven ashore. 
[Alsace-Lorraine, Blackwood, Bryson & Co. v. British and 
Foreign, 1893.) 

This principle, and the general position in the event of a 
stranding, is summarized in the Act (Rule 14) as follows— 

Where a ship has stranded, the insurer is liable for the excepted losses, 
although the loss is not attributable to the stranding, provided that 
when the stranding takes place the risk has attached and, if the policy 
be on goods, that the damaged goods are on board. 

It will have been observed that strandings are the only class 
of casualty referred to in the wording of the Memorandum as 
discussed, whereby the so-called warranty" is broken, 
rendering underwriters liable for particular average, irrespective 
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of percentage. At the same time it will have be^n reflected 
that strandings, although a common cause of loss or damage 
to the goods insured on a maritime adventure, are by no means 
the only class of casualty at sea producing such results. It is, 
therefore, not surprising to find that other kinds of casualties 
have from time to time been added. 

Unless the Ship be . . . Sunk« Burnt, on Fire, 
or in Collision 

When any or all of these words are added to the Memorandum 
the happening of an occurrence named as in the case of strand¬ 
ing, breaks the particular average warranty, so that the under¬ 
writer becomes liable for particular average in respect of loss 
or damage incurred on the voyage insured, irrespective of 
percentage. It is self-evident that, in the interests of the 
assured, these words should be included, if not in the Mem¬ 
orandum itself, then in some other attached clause, such as the 

Averageor F.P.A.'' clause, which now so frequently 
replaces and overrides it. For, as compared with the days of 
sail—the requirements of which the Memorandum (concluding 
with the word stranded ”) was introduced to serve—to-day, 
when vessels are propelled by motive power produced by 
various methods of combustion, the risk of fires is greater. 
And the tremendous increase in the volume of shipping, and 
the consequently crowded waterways, has no doubt increased 
the peril of collision, notwithstanding the numerous aids to 
navigation and more effective control of ships. 

The function of marine insurance—as illustrated in the 
Memorandum in a negative way, with its qualifications in 
respect of particular average, especially where perishable 
articles are concerned—is to provide the assured with an indem¬ 
nity, not so much against any and every cause of loss or damage, 
but rather against '' maritime perils,'"—that is, " the perils 
consequent on, or incidental to, the navigation of the sea " 

^ See Preface to Second Edition. 
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(Sects. I, 3 (2)), especially, fortuitous accidents or casualties." 
The protection would clearly be inadequate to-day, therefore, 
if the policy excludes particular average completely (as by 
the Memorandum unamended in respect of certain interests), 
notwithstanding the happening of a serious casualty such as 
fire or collision. As already stated, underwriters are usually 
prepared so to increase the indemnity afforded by their policies, 
either by means of an attached " F.P.A." clause, or by other 
overriding conditions. 

It is not intended here to discuss the technical meanings of 
the words " sunk, burnt, on fire, or in collision." They will be 
discussed later in connection with the "Average" clause,^ as 
being more in keeping with modern practice. For there is a 
definite tendency to-day to revert to the original form of the 
Memorandum, with stranding as the only casualty breaking 
its warranty ; the endeavour to keep the Memorandum up to 
date by further amendments having been abandoned, the 
purpose being more effectively accomplished by the attachment 
of clauses suited to the particular interests insured. 

^ Land Risks and the Memorandum 

Before leaving the subject of the Memorandum, reference 
must be made to the recent case of Muller v. UUnione Maritime 
(House of Lords, 1926), as the decision established that the 
Memorandum is inapplicable to that part of the insurance which 
may cover the insured interest while ashore, possibly in transit 
from or to some inland place, or in warehouse in conjunction 
with a marine voyage, or not. In other words, it is now defi¬ 
nitely established that the Memorandum, with its qualifications 
of the indemnity afforded by the policy, applies only whilst 
the goods insured are on board the ship ; so that, at other times, 
the insurance is subject to the general terms of the policy and 
the perils insured against thereby, without its qualifications. 

In the case to which reference is made, wheat and maize 


1 Page 179. 
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were damaged in consequence of the warehouse, in which they 
were stored prior to shipment, becoming flooded during a 
tropical storm owing to the bursting of a rainwater discharge 
pipe. The words of the Lord Chancellor on the subject may be 
given. He said that he was unable to see how the Memorandum 
could apply to goods in the position disclosed in this case. The 
expression ‘‘ average unless general ” naturally applied not to 
a warehouse, but to shipped goods. The reference to a ship 
being stranded had hardly any application.^ 

Previously, it was generally understood and intended that 
the Memorandum should apply to land risks such as this, and 
since this adverse decision underwriters have regularized the 
position, from their point of view, and as regards grain and 
other similar covers, by inserting special provisions more clearly 
defining their responsibilities for damage sustained prior to 
shipment. And, as from the ist January, 1927, the Institute 
Cargo Clauses (F.P.A. and W. A.) have been suitably amended. * 

^ Further details of this case may be given (as summarized in Fairplay, 
13/5/26), as follows—Grain cover for £250,000 always open for any one steamer 
and/or conveyance, land or water, or in any warehouse, from 1/1/19 to 
31/12/19, b.d.i. Conditions included London Corn Trade Association F.P.A. 
clause, 1912, which was stated to apply except in respect of damage arising 
prior to shipment. The cover also stated that the insurance was effected 
according to terms and regulations of the English Marine Insurance Act, 1906, 
and conditions and customs of the English Lloyd's policy, as if this policy 
had been signed in London. 

The Arbitrator, to whom the case was first submitted, held that the warranty 
in the Memorandum ” free from average unless general, etc.," was entirely 
excluded by the special F.P.A. clause, which did not affect the interest prior 
to shipment, and awarded in favour of the claimants. The decision was 
confirmed in King's Bench, but was reversed in Court of Appeal, which held 
that the F.P.A. clause applied to all particular average except damage arising 
prior to shipment, which came within the terms of the Memorandum. 

In giving judgment in the House of Lords, the Lord Chancellor said, in 
addition to the words footed above, that the only meaning of the paragraph 
in the cover referring to the special F.P.A. clause was that the clause should 
cover part of the area, that was to say, shipments—leaving the remainder of 
the area to be dealt with in the terms of the policy. 

• See pages 178, 181. 



CHAPTER XII 
POLICY AMENDMENTS 


Uninsured and Special Risks, Express Warranties, 

Etc. 

In the chapters immediately preceding, the standard form of 
policy (including the memorandum) has been discussed clause 
by clause. It has been constantly observed that this form of 
words serves as the basis of practically aU British marine insur¬ 
ance contracts. But seldom, if ever, by themselves, do these 
words satisfy modern requirements. Besides adding the 
details of subject-matter, voyage and vessel insured, it is now 
the practice to state the conditions of average applicable to 
the insurance in question (as for a time was accomplished 
more generally by the Memorandum), and to attach clauses 
governing various incidental matters. The clauses which 
together comprise the Institute Cargo Clauses (to be considered 
in the next chapter) may be taken as general examples of what 
should jbe expected in most pohcies, though special interests 
and important commodities—meat, flour, cotton, jute, nitrate, 
coal, etc.—^have sets of clauses which it is now customary 
to find attached to policies concerned with the respective 
interest. ^ 

In one direction or another, too, the insurance may be 
qualified by the exclusion of certain perils, or, on the other 
hand, extended to embrace risks not covered by the standard 
form. * A most common example of restriction is found in the 
F.C. & S. Clause (" Warranted free of capture, etc. . . . also 
from all consequences of hostilities, etc. . . .”). Another ex¬ 
ample is found in the F.S.R. & C.C. Clause (" Warranted free 
of loss or damage caused by strikers, etc. ... or riots or civil 
commotions.”) Both of these clauses are incorporated in the 
^ See Appendix G, page 381. ® See page 67. 
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Institute Cargo Clauses, and will be considered in the next 
chapter. Insurances excluding the risks of mines, or of piracy, 
are sometimes effected. 

A common style of insurance to-day is what is known as an 
F.P.A. insurance. The terms of the body of the policy are 
applicable generally, but particular average (ordinary damage 
or depreciation) is not recoverable from underwriters “ unless 
the vessel or craft be stranded, sunk, or burnt, etc.'" ^ In con¬ 
tradistinction from this is the other general style of insurance, 
known as W.P.A., or W/A (with particular average), as an 
example of which the following may be given—'' To pay 
(particular) average if amounting to 5 per cent.** It is notice¬ 
able that both of these styles are developments of the restrictive 
principles which were originally embodied for general applica¬ 
tion in the memorandum, and such insurances are to be inter¬ 
preted in accordance with those principles, as already discussed.’^ 
The general distinction between F.P.A. and W/A insurance is 
in that, under the latter, particular average when incurred is 
recoverable irrespective of the stranding, sinking, burning of 
■the vessel, or other accident to which reference is made. W/A 
insurance may be subject to a franchise, as in the above 
example, or may be irrespective of percentage. 

The majority of the policies now issued are either F.P.A. 
or W/A. A few, however, are issued against total loss risks 
only (T.L.O.), or against particular average only. Some W/A 
policies, of course, are so comprehensive as to be described as 

All Risks ** policies. A few observations regarding these 
styles of insurance will, therefore, be appropriate. 

Bearing in mind that policies ordinarily cover partial loss 
(damage, etc.) as well as total loss risks, ® it is apparent that a 
policy stated as " Being against the risks of total loss only ** 
excludes claims for partial loss. An expression sometimes 
employed with similar effect is'' Warranted free of all average ** 
—^that is, warranted free of claims for general and particular 

^ See page 181, ■ See page 140. * See page 97 
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average, etc. The meaning of these expressions will be dis¬ 
cussed in detail in Part II, when the different kinds of total 
losses and partial losses (including particular charges and 
salvage charges, as well as particular average losses and general 
average losses, contributions, etc.) will all be considered. 

Policies occasionally issued to insure “ particular average 
only”^ are usually supplementary to policies against total 
loss only risks already in existence—the latter restricted insur¬ 
ance having been, possibly, the only protection obtainable at 
the time. Similar supplementary insurances are sometimes 
made in respect of '' particular average risks not covered by a 
policy on F.P.A. conditions." In this case it should be stated 
which F.P.A. clause is contained in the original insurance, as 
there are several varieties. ^ And while referring to supple¬ 
mentary insurances, reference may be made to those sometimes 
issued against " War risks only," or " Strikes, etc., risks 
only," usually in conjunction with the original insurances 
against the ordinary marine risks and containing the " F.C. & S." 
clause or the " F.S.R, & C.C." clause, referred to above.® In 
all cases where the insurance is in this manner divided, different 
underwriters being interested, possibly, in the different perils 
insured, there is the danger of difficulty being experienced in 
determining the effective cause of such loss as may occur, for 
the circumstances may involve several perils (as will be seen 
when the principle of causa proxima is considered).^ It is, 
therefore, desirable that the complete insurance be obtained 
at the same time, or, at least, from the same underwriters. 

With regard to the term " All Risks," this is sometimes 
employed in a general way to describe W/A policies where war, 
strikes, and the maritime perils enumerated in the policy, are 
all included. But, more definitely, " All Risks " policies are 
those where this expression itself appears in the special wording, 
instead of the more usual average conditions. For underwriters 


1 See Appendix G, page 403. 
^ See also pages 168, 170. 


• See Appendix G, page 381. 

* See page 192. 
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it is a dangerous expression as the limits of its meaning are not 
yet defined. It certainly increases underwriters' burden in 
disproving a prima facie claim against them. It has been held 
(Schloss V. Stevens, 1906) that a policy containing the words 
" all risks by land and water " included abnormal dampness 
due to exposure and all losses from accidental causes of any 
kind during transit. Again, in Gaunt v. British and Foreign, 
1920, underwriters were held to be liable under an '' All Risks " 
policy although the assured could not attribute the water 
damage to the insured wool to any specific cause. The damage 
was incurred, possibly, whilst carried on the deck of a local 
vessel in accordance with local custom. ^ 

The expression All Risks," however, must be understood 
in the limited sense as referring to those perils consequent upon 
or incidental to the navigation of the seas, or to transit more 
generally. The maritime perils " enumerated in the body 
of the policy, and those of a like nature encountered on the sea, 
or on the land where the voyage insured is so extended,^ are 
covered by the expression, but not those commercial risks and 
liabilities of other parties, to which more specific reference will 
be made in a moment. For this reason, interests such as bullion, 
articles and papers of value, and personal effects, are insured 
under more comprehensive expressions, such as the following : 
" Against all risks of whatsoever nature " ; " Including all and 
every risks from door to door; " " To pay all claims from 
whatsoever cause arising." 

When used in connection with butter and cheese, flour, or 
other commodities, as is not unusual to-day,® expressions such 
as these obviously embrace risks which formerly were regarded 
as beyond the scope of marine insurance. 

Uninsured and Special Risks 

It has been observed above that, by the contract of marine 
insurance, the underwriter undertakes to indemnify the assured 
^ See page 158. ■ See page 6. • See page 161 
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in respect of the perils specifically insured against, usually the 
" maritime perils'' as enumerated in the body of the policy, 
as discussed in previous chapters—^namely, ‘‘ perils of the seas, 
fire, war perils, pirates, rovers, thieves, captures, seizures, 
restraints, and detainments of princes and peoples, jettisons, 
barratry, and any other perils ... of the like kind —or 
others which may be designated by the policy.'' (Sect. 3.) 
Or, to state the converse of the foregoing proposition, under¬ 
writers are not liable for losses due to unenumerated perils, or 
risks not specifically included. Speaking generally (pending 
the discussion of the principle of causa proximo), ^ it may also 
be observed that there are certain circumstantial causes which 
can disqualify the assured from claiming indemnity from 
the insurers. To these uninsured perils and circumstantial 
causes (to which scattered references are made elsewhere) more 
immediate attention is now to be directed. 

In no circumstance can the underwriter be held liable for 
" any loss attributable to the wilful misconduct of the assured." 
With regard to the misconduct or negligence of the master or 
crew, however, the underwriter is not free from liability when 
the losi^ to which their misconduct or negligence contributes, 
is more proximately caused by a peril insured against; for 
instance, as in Davidson v. Burnand, 1868, where underwriters 
were held liable for cargo damaged by sea-water entering 
through the sea-cocks, which had been negligently left open. 
(Sect. 55 (2a)." Barratry," which is criminal misconduct of 
the master or crew, is a peril specifically insured against, and 
as such has already been considered.® 

A cargo underwriter is not liable under the standard form of 
policy for a loss caused by the unseaworthiness of the vessel,^ 
nor for a loss occasioned by the wilful destruction of the vessel 
and her cargo at the instigation of the shipowner but under¬ 
writers are usually willing to agree to include a special clause 

1 See page 192. » See page 199. » See page 115 

* See page 39. • See page 196. 
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whereby these risks—^which are beyond the control of the 
assured cargo-owner—may be included.^ 

Certain risks of a commercial character inevitably remain 
to the merchant, such as those arising from delay on the voyage 
(through accident or other cause), loss of market due to delay, 
or loss of market due to damage (though the damage itself may 
be covered), inherent vice or nature of the goods,^ etc. (Sect. 
55 (2 b and c).) 

Similarly, unless specially mentioned in the policy, the 
malicious acts of ordinary persons are not included, even though, 
for instance, such persons are alien enemies (acting independ¬ 
ently),^ or, probably, of strikers or disaffected workmen.^ 
Losses due to ordinary leakage or breakage are not included 
(Sect. 55 (2c).) When caused by heavy weather, or more 
serious maritime occurrence, however, they are recoverable. 
[Crofts V. Marshall, 1836.) Interests such as oil and wine are 
inevitably subject to small percentages of loss on the account 
of leakage or breakage, so that it has become customary in the 
trade to recognize a small allowance. Even when a policy 
contains such words as ''To pay leakage irrespective of per-, 
centage,'' underwriters are not liable for this recognized trade 
leakage, as the words are intended to refer merely to the 
franchise.® However, although contrary to the original inten¬ 
tion, it is now usual, when the insurance includes leakage in 
excess of 5 per. cent,'' for example, to regard such percentage as 
including the trade allowance.® 

Any loss proximately caused by rats or other vermin is not 
included under the ordinary wording of the policy (Sect. 55 
(3c)), although, as seen elsewhere,’ rats, for instance, may be 
a remote cause leading to damage to the property insured 
caused proximately by perils of the seas, or other peril insured 
against—as when sea-water is admitted through damage 
caused by them. [Hamilton v. Pandorf, 1887.) 

^ See page 117. * See page 193. * See page m. ^ See page 170. 

* See page 144. • ” Trade allowances ” usually represent the average 

shortage of seven normal, uneventful shipments. See page 102. 



158 THE MARINE INSURANCE OF GOODS 

Another class of risks against which the merchant may find 
himself unprotected are those where the method of carriage 
is exceptional, or for which the shipowner may specially exempt 
himself from liability. Possibly, for instance, the merchant 
may have accepted a bill of lading providing for the goods to 
be carried on deck, or the goods may be so carried contrary 
to the terms of the document. In either case, unless an estab¬ 
lished custom prevails in the trade, the underwriters would not 
be liable for consequent loss or damage. (Rule 17.) The 
method of carriage is to be regarded as exceptional, and should 
have been disclosed as a material fact.^ When goods are 
insured on deck ** it is advisable that the policy should be 
worded specially to include the risks of jettison and washing- 
overboard.*’ 

The ordinary bill of lading exempts the shipowner from 
liability in respect of losses caused by the act of God, the 
king’s enemies, and dangers of the sea,” which words, in prac¬ 
tice, have come to bear a similar meaning to the maritime 
perils as enumerated in the body of the insurance policy.^ Any 
further exemption or special condition requires, therefore, 
close scrutiny, in order that the insurance may be brought into 
line by Special agreement with the underwriters—unless, of 
course, the assured is content to bear such liability himself. 
Shipowners have considerably extended grounds for excusing 
themselves from liability. Happily, these conditions, as regards 
bills of lading, are now in many instances rendered ineffective 
by enactments such as the Carriage of Goods by Sea Act, 1926, 
incorporating the recommendations contained in the Hague 
Rules. ® 

In this connection mention may be made of the risks of 
theft and pilferage, and non-delivery, for which underwriters 
are not liable unless specially included in the policy. The term 

thieves ” in the body of the policy, it will be remembered, 
includes only those thefts or robberies which are committed 

^ See pages 34, 92. * See page 98. ® See Appendix D, page 333. 
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by persons who are prepared to use violence, and does 
not include petty theft or pilferage.^ The shipowner in the 
ordinary way is responsible for losses of this nature, but he now 
usually exempts himself, especially if the goods are above a 
stipulated value and unless additional freight is paid. A limit 
of £100 per package or unit is allowed by the Carriage of Goods 
by Sea Act, 1926 (Art. IV, para. 5). * Similarly, with regard to 
non-delivery, the shipowner is responsible, as by the terms of 
the bill of lading he acknowledges receiving the goods and his 
obligation to deliver them at the destination agreed upon. 

Merchants often prefer to insure against these risks, especially 
when the high value of the goods, such as manufactured articles, 
releases the shipowner from such liabilities. When insured, 
and in the event of loss, underwriters are, of course, subrogated 
to any rights of recovery there may be against the shipowner.® 
In view of the large increase in claims for theft and pilferage, 
and non-delivery, since the war, underwriters found it expedi¬ 
ent to co-operate in refusing for a time to insure more than 
75 per cent of these risks. Even now, they are sometimes 
unwilling to insure more than the “ shipping value,'" leaving 
the usual addition in respect of profit, etc., to be borne by 
the merchant. Although it is usual to include the insurance 
of these risks by the attachment of special clauses^ to the policy 
covering marine perils, there is no reason why premium should 
be paid in respect of these special risks on more than the 
shipping value " for which they may be insured—^unless the 
goods are covered at an inclusive rate of premium. 

By " non-delivery " as employed in the forementioned clause, 
it should be stated, underwriters intend it to be understood as 
bearing reference to the non-delivery of any whole package 
or unit,^ in contradistinction to what may be described more 
generally as “ shortage." 

1 See page 107, * See page 339. » See page 168. 

^ Since the above was written this clause has been amended more clearly to 
express this intention by the addition of the words of an entire package.'* 
(See pages 406, 410.) 
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The responsibility for damage to goods by hooks, oil, or 
other cargo is sometimes difficult to decide, and nowadays it is 
not uncommon for such risks to be insured against, especially 
with subject-matter like piece-goods, where such damage may 
be serious. For similar reasons damage by mud and freshwater 
are sometimes insured against, especially when long inland 
journeys are incurred—sometimes in frail craft and in rainy 
seasons. It will be remembered that some uncertainty exists 
as to what extent interior risks of this nature are ejusdem generis 
with the maritime perils enumerated in the body of the policy. ^ 
Special reference to the risk of freshwater,'' or other risk to 
be encountered on the inland part of the '' voyageinsured, 
places the inclusion of such risk beyond dispute. 

The term freshwater " is commonly intended to refer to 
rain-water, or the water of rivers, canals, etc. But obviously 
all water that is not sea-water may be embraced by the expres¬ 
sion, so that possibly underwriters would find themselves 
liable for damage by the water which condenses on the roof 
and sides of the ship’s hold on account of atmospheric condi¬ 
tions, and which may damage goods by dripping on to them. 
But this condensation must be clearly distinguished from the 
sweat df the goods themselves. 

Hides, skins, grain, and other commodities, are sometimes 
insured against damage by sweating, or heating, although it 
is questionable how such damage can be distinguished from 
damage caused by the inherent vice or nature of the goods 
themselves. ^ As a result of competition, underwriters may be 
found willing to accept even the risks of loss in weight, or other 
shrinkages due to natural or unexplained causes which may be 
embraced by the general word shortage.” 

A well-known chairman of an insurance company recently 
expressed himself on the extension of marine insurance to 
include these miscellaneous risks, as follows : ” It is universally 
admitted by underwriters, both in this country and abroad, 
^ See page 120. a See page 193. 



POLICY AMENDMENTS l6l 

that many risks are being taken which it is not their province 
to insure, such as loss in weight, shortage, damage by oil, sweat 
and hook damage. Risks of this nature should be borne by the 
shipper or shipowner. It was mainly during the war, when the 
rush of business was on, and high premiums were offered for 
cargo (insurance), in conjunction with war risks, that these 
particular risks crept in.” 

There are naturally two schools of thought on the subject ; 
one holding that marine insurance should be limited to the 
maritime perils, as enumerated in the body of the policy, and 
the other holding that any bona fide risk should be insurable— 
at a suitable rate of premium. Merchants and their bankers 
naturally tend to support the latter view. However, a wise 
public policy suggests the advisability of leaving the trader or 
the shipowner to bear certain responsibilities, the removal of 
which from their shoulders apparently resulting in a relaxing of 
precautionary measures. At least, the experience of under¬ 
writers in the matter of claims points in tliis direction. 

Underwriters have already agreed amongst themselves not 
to insure certain risks, including some of the aforementioned 
in respect of certain interests, and it is quite possible that the 
principle adopted in connection with the risks of theft and 
pilferage, and non-delivery (referred to above), whereby a 
proportion of the risk is borne by the assured, may be extended 
to the insurance of other special risks. 

In concluding this review of the risks which are the subject 
of special addition to the marine insurance policy, it should be 
observed that exceptional subjects for insurance naturally 
involve special risks in indefinite variety. Livestock, for 
instance, are usually insured against the risk of mortality.^ 
And, speaking generally, it may be observed that whereas some 
underwriters are very particular, and specialize in insurances 
on F.P.A., or plain W/A conditions, others may to-day be 
found in respect of many interests to grant almost unlimited 

^ See Appendix G, page 401 . 
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protection. It does not necessarily follow, however, that the 
merchant is well-advised to take such extended cover, for the 
premium may be greater than experience proves the risk to 
be worth—or the underwriters granting such indefinite and 
extended cover may not have the high reputation regarding 
the prompt settlement of claims and general financial stability. 

Express Warranties 

An important kind of condition, qualifying the understanding 
upon which insurances are ordinarily accepted, are what are 
known as “ express warranties ; indeed, by them, the assured 
warrants, or promises, that certain conditions shall be met in 
order for the insurance to attach or continue. It will be remem¬ 
bered that warranties may be either implied or expressed. 
The implied warranties—which, as their name suggests, are 
always understood—are only two in number, namely, (a) that 
the vessel shall be seaworthy, and (6) that the adventure shall 
be lawful. ^ Express warranties, in contradistinction, must be 
written or otherwise definitely included in the policy, as forming 
a special agreement. (Sect. 35 (2).) They may concern any 
feature of the insurance, .so that their variety is unhmited. 
Common examples are where the goods are warranted packed 
in tin-lined cases, or the vessel is warranted to sail on or before 
a certain date. In general, the Act (Sect. 33 (i)) gives the 
following definition— 

A warranty . . . means a promissory warranty, that is to say, a 
warranty by which the assured undertakes that some particular thing 
shall or shall not be done, or that some condition shall be fulfilled, or 
whereby he affirms or negatives the existence of a particular state of 
facts. 

It is usual for the word warranted ” to be used in expressing 
the requirement in the policy, but, as stated in the Act (Sect. 

35 (i))— 

An express warranty may be in any form of words from which the 
intention to warrant is to be inferred. 

^ See page 38. 
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Warranties should obviously not be accepted lightly by the 
assured or his agent, for the attachment or the continuance of 
the insurance is conditioned by compliance with them— 

A warranty ... is a condition which must be exactly complied 
with, whether it be material to the risk or not. If it be not so complied 
with, then, subject to any express provision in the policy, the insurer 
is discharged from liability as from the date of the breach of warranty, 
but without prejudice to any liability incurred by him before that date. 
(Sect. 33 (3).) 

It will, therefore, be observed that compliance with warran- 
ties is even more exacting than the required correctness of 
the representation of all facts material to the risk ; for in the 
latter connection, in the event of misrepresentation or non¬ 
disclosure, the underwriter may avoid the contract if he so 
desires. ^ Express warranties, being deemed to concern material 
facts of sufficient importance to require the emphasis of form¬ 
ing part of the written contract, must be exactly complied with, 
or the policy automatically lapses. A safer alternative to 
express warranties, to which the underwriter may be agreeable, 
is to be found in returns of premium."' A higher rate of 
premium is charged, and the insurance attaches or continues 
irrespective of the circumstance (which, as the subject of an 
express warranty, would form a disqualifying condition). 
When, after the expiry of the risk, the facts in relation to the 
matter are definitely known, the assured may claim a return of 
that proportion of the premium agreed beforehand. ^ 

So rigorous is the requirement of strict compliance with a 
warranty, that. 

Where a warranty is broken, the assured cannot avail himself of the 
defence that the breach has been remedied, and the warranty complied 
with, before loss. (Sect. 34 (2).) 

There is, however, some relaxation where the circumstances 
change, in consequence of which the warranty is inapplicable 
to the circumstances contemplated in the contract, or, where the 

^ See page 34. * See page 281. 
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warranty is rendered unlawful by any subsequent law. (Sect. 

34 W-) 

Certain allowances are made, also, in the case of ship or 
goods being warranted '' neutral,'' which is deemed to be satis¬ 
fied where— 

. . . the property shall have a neutral character at the commence¬ 
ment of the risk, and that, so far as the assured can control the matter, 
its neutral character shall be preserved during the risk. (Sect. 36 (i).) 

Where the subject-matter is warranted well " or in good 
safety " on a particular day, 

it is sufficient if it be safe at any time during that day. (Sect. 38.) 

It should also be borne in mind, in considering possible 
modifications of the policy, that, as stated in the Act (Sect. 87)— 

Where any right, duty, or liability would arise under a contract of 
marine insurance by implication of law, it may be negatived or varied 
by express agreement, or by usage, if the usage be such as to bind both 
parties to the contract. . 



CHAPTER XIII 
ATTACHED CLAUSES 

It has been mentioned several times foregoing that in modern 
practice insurances are invariably subject to clauses attached 
to or otherwise added to the standard form of policy which 
forms the First Schedule of the Marine Insurance Act, 1906, 
and which has been discussed in detail in previous chapters. ^ 
These clauses may amend the conditions of insurance, limit or 
extend the perils insured against, or provide for certain stated 
exigencies of modern commerce. Such clauses, and sets of 
clauses, applicable to different classes of goods and commod¬ 
ities, exist in great variety, as may be observed from a glance 
at those contained in Appendix G. ^ Comparison would in many 
cases reveal subtle distinctions. 

Efforts made to standardize clauses, especially as used in 
connection with the same class of goods, have met with con¬ 
siderable success in recent years, to the satisfaction of both 
merchants and underwriters alike. In some cases underwriters 
have adopted standard clauses after consultation with the 
trade association concerned, as, for example, the London Corn 
Trade Association Clauses,^ or the London Jute Association 
Clauses.^ 

This agreement in the use of standard clauses has been 
arrived at largely under the auspices of the Institute of London 
Underwriters, with the co-operation of other influential bodies, 
such as the Lloyd's Underwriters' Association, and the Liver¬ 
pool Underwriters' Association. As a matter of interest it 
may also be added that similar organizations are in being at 
Manchester, Glasgow, and other important home ports, as 
well as in the colonies and abroad. The International Union 

^ See page 69. * Page 379. 3 See Appendix G, page 386. 

* See Appendix Ci, page* 400. 
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of Marine Insurance, also, is beginning to assume and develop 
useful functions, after the interruption due to the war. 

The primary object of these institutions, of course, is to 
bring underwriters together for the consideration of matters 
affecting interests common to them. Conditj^iS of insurance 
are regulated, and the use of standard clauses is extended, so 
that the assured merchants can make comparisons and feel 
confident with a reasonable measure of uniformity of insurance 
protection, knowing also that they meet their foreign com¬ 
petitors with equal advantages. Competition is too keen for 
the increase of premium rates by Orleans of tariff agreements to 
become an outstanding feature. 


The Institute 



The Institute of London Underwriters has given its name to 
a number of clauses (evolved with the co-operation of other 
associations of British underwriters), most notably, and as 
serving the requirements of the insurance of goods in general, 
to the Institute Cargo Clauses g^/A and F.P.A,).^ As these 
are the most commonly used, and serving as examples of what 
should be generally expected in the marine insurance policy, 
these may be considered with advantage seriatim. 


(i) The F.C. & S. Clause 

Warranted free of capture, seizure, arrest, restraint or detainment, and 
the consequences thereof or of any attempt thereat (piracy excepted), 
and also from all consequences of hostilities or warlike operations, 
whether before or after declaration of war. 

Besides forming part of the Institute set of clauses, this 
clause is usually printed on the policy form itself, it being the 
modem practice to consider the war perils (the war perils being 
the most important of those to which the clause refers) ^ apart 
from the marine perils (as the other maritime perils as enumer¬ 
ated in the body of the policy are known, in contradistinction). 

^ See Appendix G, pages 382-4. 2 See page 109. 
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These war perils ** are included in the insurance (and the 
F.C. & S. clause deleted) by agreement with the underwriter, 
according to existing relations between the nations, the local¬ 
ities touched in the course of the voyage to be insured, the 
assured’s desires in regard to the risks, and the underwriter’s 
view as to an adequate premium. The words of the clause, as 
previously observed,^ do not agree exactly with the words 
referring to similar perils in the body of the policy. So high an 
authority as Mr. Justice Mackinnon recently stated that he 
considered that the language of the clause—especially the words 
consequences of hostilities ”—defied definition. The clause 
has certainly given rise to much litigation, often, however, 
upon the question of fact. 

When the clause is operative in the policy, the question may 
arise in the event of loss or damage as to whether it is caused 
by war perils ” or '' marine perils.” To determine this many 
legal actions were fought as a result of the recent war (mostly 
in relation to hull insurances), and various examples will be 
found in connection with the discussion of the principle of 
causa proxima in Part II, ^ whereby the question has to be 
decided. The war perils, from the standpoint of the enumera¬ 
tion in the policy itself, but also with reference to this clause, 
have been discussed in an earlier chapter. 

In view of this previous discussion, as regards the words 
capture, seizure, arrest, restraint, or detainment,” it is 
necessary merely to reiterate that they bear a similar meaning 
to the words of the policy-form. In relation to these words 
it is noteworthy that the clause excludes also ” the consequences 
thereof or of any attempt thereat.” The risk of piracy (for 
pirates may commit acts describable as ” capture,” etc.), is 
altogether excluded from the operation of the clause. 

It has been observed, that the perils of ” arrests, restraints, 
detainments of all kings, princes, peoples, etc.,” may extend 
beyond such acts in relation to war, and in some circumstances 

^ See page T09. * See page 192. 
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may include embargoes of friendly powers, or even the prohibi¬ 
tions of health authorities. So, also, the words all conse¬ 
quences of hostilities or warlike operations, whether before or 
after declaration of war/' extend beyond the deliberate acts 
of war. But the extension has its limitations. 

According to Lord Wrenbury (in British India S.N. Co. 
V. Green, 1919), " The word ‘ hostilities ' does not mean ' the 
existence of a state of war,' but means ‘ acts of hostility.' 
The sentence may be read, ' All consequences of operations 
of hostility or operations warlike whether before or after 
declaration of war.' To attribute to the word the larger mean¬ 
ing, namely, * all consequences of the existence of a state of 
war, would give the expression a scope far beyond anything 
which one can conceive as intended.' " 

** Warlike operations " suggests concerted actions emanating 
from enemy authority. The risks of fixed or drifting mines 
in most circumstances is certainly included. (Stoomvart 
Maatschappij Sophie H” v. Merchants Marine, 1919.) As 
will be seen later, collisions with warships in time of war, 
or with vessels carrying munitions, etc., may be consequences 
of war^pie operations On the other hand, .the mere extinction 
of lights on board ship or on land, by orders of the authorities, 
does not of itself render any loss related thereto a consequence 
of hostilities, etc. ^ 

To include the war, etc., risks in the insurance, it is necessary 
for the F.C. & S. clause to be deleted from the policy, and from 
any attached clauses in which it may appear. It is not unusual 
for the words to appear in the policy—This policy also to 
include the risks excluded by the following clause "—(followed 
by the cancelled F.C. & S. clause). But this is not sufficient. 
In addition, in view of certain ambiguities, there should be 
attached to the policy the "Institute War Risk Clauses.'** 
Uncertainties as to whether mines or torpedoes are included 
when drifting or displaced, and in peace time, or the use of 
^ See page 194. * See Appendix G, page 410. 
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bombs which cannot be related definitely to warlike operations, 
etc., are set at rest by a special reference to their inclusion. 
The '' Deviation and “ Warehouse to Warehouseclauses 
(see clauses Nos. 5 and 6 , later) are also repeated in relation 
to the war perils, so that there can be no doubt of their applica¬ 
tion to these risks, as also to the marine risks. Delay is 
specially referred to as excluded, to bring that possibility as 
regards war into alignment with the perils insured against by 
the body of the policy, ^ its special reference being necessary on 
account of the new position in specially re-introducing the war 
perils, and the peculiar language of the F.C. & S. clause, which 
involves new inferences of uncertain extent and emphasis. 

When the F.C. & S. clause is deleted (and war risks covered 
by the policy), the Frustration Clause (No. 3) is invariably 
made to apply, for the reasons which will be discussed in due 
order. 

(2) Strikes, Riots, and Civil Commotions Clause 

Warranted free of loss or damage caused by strikers, locked-out work¬ 
men, or persons taking part in labour disturbances, or riots or civil 
commotions. 

These words are fairly self-explanatory. It is uncertain, 
however, where or to what extent the risks named in the clause, 
and thereby excluded (!) are covered by the enumeration of 
the perils insured against in the body of the policy.*-* With the 
same assumption that these risks are covered, the Act (Rule 
No. 10) states, for instance, that arrests, etc., of kings, 
princes, and people, refer to political or executive acts, and 
does not include a loss caused by a riot ..." On the other hand, 
it is stated (Rule No. 8) that the term ' pirates ’ includes 
passengers who mutiny and rioters who attack the ship from the 
shore” But whether fully included in the body of the policy 
or not, where the'' Strikes, Riots, and Civil Commotions Clause** 
is attached these risks are definitely not covered. 

To constitute a '' riot ** several conditions are necessary— 

^ See page 81. 2 page 109. 
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a number of persons, not less than three, must manifest a 
willingness to use force if necessary in the execution of a com¬ 
mon purpose upon which they have decided. " Civil commo¬ 
tions '' are disturbances the nature of which are but vaguely 
determined as being less than rebellion or civil war. Besides 
loss or damage caused by these perils, that ‘'caused by strikers, 
locked-out workmen, or persons taking part in labour disturb¬ 
ances is referred to as excluded. 

To include these risks in the insurance (now a matter of 
special consideration), it is the custom to cancel the above 
clause and to add the words “ This policy also to cover the 
risks excluded by the following clause—'' (and thereafter to 
repeat the cancelled F.S.R. & C.C. clause). This does little 
more than to reinstate such references as there may be to the 
risks in question in the body of the policy ; only some degree 
of emphasis and certain inferences are added in the process of 
exclusion and subsequent reinstatement. But more definite 
protection is usually obtainable. 

The full “ Institute Strikes, etc.. Risk Clauses ^ should, 
therefore, be attached to the policy. These, in addition to 
reinst£j|ing the risks excluded by the “ Strikes,** etc., clause, 
in the^ above-mentioned manner, will provide for “ theft, 
pilferage, breakage, and damage caused directly by strikers, 
etc.** The “ Deviation ** and “ Warehouse to Warehouse ** 
clauses (Nos. 5 and 6, see later) are also incorporated in definite 
relation to these risks. 

Claims “ arising from delay or deterioration or loss of 
market ** are expressly excluded, but this is merely to remove 
any doubt, and is in harmony with the clear interpretation of 
law apart from the special inclusion of these or other risks. ^ 
Of greater significance, however, is the question as to whether 
any of the perils—strikes, war or marine perils—are continued 
during the period of delay and the interruption of the “ ordin¬ 
ary course of transit **—when the goods may be held up on the 

^ See Appendix G, page 408. * See pages 81, 157. 



ATTACHED CLAUSES 


I7I 

railways, on quays, in transit warehouses, or aboard ship, 
etc.—as well as during the remainder of the voyage when 
recommenced ; for, it will be remembered that 

. . . the adventure insured must be prosecuted throughout its course 
with reasonable dispatch, and, if without lawful excuse it is not so 
prosecuted, the insurer is discharged from liability as from the time 
when the delay became unreasonable. (Sect. 48.) 

Many strikes or lock-outs may be said to provide '' lawful 
excuse for delay, but it is possible that the breaking of agree¬ 
ments between seamen and shipowners, or other employees 
and employers—^the failure to come to terms, or other circum¬ 
stance—might bring about a time when the delay became 
unreasonable.” 

Underwriters are not usually prepared to press this point, 
but many require additional premium for the period of delay, 
and many merchants prefer to pay what is usually a small 
additional premium to be secure. The 15 or 30 days after 
discharge, the limit of the ” voyage ” by the terms of the 
” Warehouse to Warehouse Clause ” (No. 6, see later), certainly 
count during a period of delay due to strikes or other cause 
that may intervene ; but under this clause underwriters agree 
to hold the assured covered during delay arising from circum¬ 
stances beyond the controkof the assured ”—” at a premium to 
be arranged.” It should be emphasized, however (for some 
merchants confuse the matter), that the inclusion of the risks 
of strikes, etc. (whether originally or by additional premium), 
has nothing to do with delays due to strikes, etc., for which, 
if necessary, a separate additional premium must be paid for 
the continuance of all the risks covered by the policy—marine 
and war, as well as strikes, etc. 

(3) Frustration Clause 

Should Clause No. i be deleted. Clause No. 3 is to operate as part of 
this policy. 

Warranted free of any claim based upon loss of, or frustration of, 
the insured voyage, or adventure, caused by arrests, restraints or 
detainments of kings, princes, or peoples. 
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As stated, this clause operates automatically upon the 
cancellation of the F.C. & S/' clause, and the inclusion of 
war risks. It was introduced to meet the circumstances in 
which underwriters were found liable, contrary to their inten¬ 
tions, for losses due to the frustration of the voyage or adventure 
by the restraints, etc,, of other than enemy powers (in contra¬ 
distinction to the capture, seizure, etc., or the loss or damage 
of the goods), the goods remaining in existence and the owner 
retaining the rights of possession. At the outbreak of the late 
war British and non-enemy vessels were prohibited from 
completing their voyages to enemy destinations by the British 
and Allied authorities. In some cases they were ordered to 
British ports, where their cargoes were discharged and sold, 
underwriters being held liable for total loss, less proceeds of 
sale. [Sunday v. British and Foreign, 1916.) The Frustration 
Clause, as above, however, was introduced to exclude this risk 
from the policy. ^ 

The clause may also be found to extend to limit the liability 
of underwriters in respect of embargoes and the condemna¬ 
tion of cargo by health authorities on the ground of possible 
infectiorj^ by plague, and the like. ^ 

(4) General Average Clause 

General Average and Salvage Charges payable according to Foreign 
Statement or per York-Antwerp Rules if in accordance with the con¬ 
tract of affreightment. 

As discussed elsewhere,® the contract of insurance in so 
far as liability to indemnify General Average is concerned, 
is based upon the understanding that the law of destination, 
or where the ship and cargo part company (whether British or 
foreign), shall govern the adjustment. Contracts of affreight¬ 
ment, to-day, usually contain agreements to modify this 
rule, often in accordance with the York-Antwerp Rules and, 


^ See page 112. 


2 See page i68. 


^ See page 245. 
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the merchant is accordingly liable. {Brigella, Temperley v. 
McKinnon, 1893.) Any such agreement between the merchant 
and the shipowner to depart from the rule as recognized by 
English law is a material fact in regard to the insurance, and 
underwriters are not liable—unless, as by this clause, their 
agreement is obtained. With a similar clause, underwriters 
have been held liable for General Average as per statement,'' 
even when incorrectly drawn up. [Harris v. Scaramanga, 1872, 
etc.). The Institute clause has the important qualification— 
“ if in accordance with the contract of affreightment." 

The position with regard to salvage and salvage charges is 
similar. ^ 


(5) Deviation Clause 

Held covered at a premium to be arranged in case of deviation or 
change of voyage, or other variation of the risk by reason of the exercise 
of any liberty granted to the shipowner or charterer under the contract 
of affreightment, or of any omission or error in the description of the 
interest vessel or voyage. 

The position of underwriters in the event of deviation or 
change of voyage (which, incidentally, must be distinguished 
from the case where the voyage is different from that insured), 
has already been discussed at length. ® In the event of the vessel 
deviating from the proper course, or in the event of the destina¬ 
tion being changed, the insurance is automatically terminated. 
To provide to some extent for such possibilities, which are 
usually beyond the assured cargo-owner's control—for the 
exigencies of modern commerce require that certain such 
liberties be granted to the shipowner under the contract of 
affreightment—this clause has been introduced, and the 
assured is protected on payment of a reasonable additional 
premium. (Sects. 31, 88.) 

The underwriter by this means is not made liable for devia¬ 
tion, change of voyage, or other variation, other than those 


1 See page 34. 


2 See page 279. 


• See page 81. 
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provided for in the contract of affreightment. For variations 
not provided for the shipowner would be liable as a common 
carrier. 

The above clause also provides, subject to the payment of a 
reasonable additional premium, for the correction of any 

omission or error in the description of the interest, vessel or 
voyage." This includes only unintentional misdescriptions. 
{Hewitt v, Wilson, 1914.) It does not enable the assured to 
alter the policy to insure something substantially different from 
that which is described. 

(6) Warehouse to Warehouse Clause 

The risks covered by this policy attach from the time the goods leave 
the shipper's or manufacturer’s warehouse at the port of shipment, 
unless otherwise stated, and continue during the ordinary course of 
transit, including customary transhipment if any, until the goods are 
safely deposited in the consignee’s or other warehouse at the destination 
named in the policy or until the expiry of fifteen days from midnight of 
the day on which the discharge of the goods hereby insured from the 
overseas vessel is completed whichever may first occur. When the 
destination to which the goods are insured is without the limits of the 
port of discharge of the overseas vessel the risks covered by this 
policy continue until the goods are safely deposited in the consignee's 
or other w^ehouse at the destination named in the policy or until the 
expiry of 36 days from midnight of the day on which the discharge of 
the goods hereby insured from the overseas vessel is completed, which¬ 
ever may first occur. Transhipment if any, otherwise than as above, 
and/or delay arising from circumstances beyond the control of the 
assured, held covered at a premium to be arranged. 

The Act (Sect. 2) provides, as previously seen, ^ that a marine 
policy may be extended to protect the assured against inlaitd 
risks incidental to any sea voyage. To provide adequately for 
such extensions, in accordance with the requirements of modern 
trade, this clause has been introduced. As seen when discussing 
the "voyage insured,"^ however, the clause does not extend 
the insurance to inland places before or after the sea voyage, 
but merely elaborates upon the course of transit, and the 
termini named in the policy —" the port of shipment (unless 

^ See page 6. * See page 76. 
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otherwise stated) and “ the destination named in the 
policy/' 

If, for instance, goods are insured from '' Antwerp to 
Karachi (subject to the Warehouse to Warehouse Clause)," 
when the goods in fact commence transit at the manufacturer's 
warehouse at Termonde, thence by canal barge to Antwerp for 
shipment, underwriters are not liable for the risks of such 
preliminary transit ; nor are they liable for fire or other risk 
whilst the goods are in warehouse at Antwerp awaiting ship¬ 
ment per the ocean vessel. {Traders and General, In re, 1924.) 

The clause stipulates that the insurance from warehouse 
to warehouse, shall continue during the ordinary course of 
transit," and that it shall cease upon arrival at the " con¬ 
signee's or other warehouse at the destination named in the 
policy "— or, before such arrival, upon the expiration of 15 or 
30 days (according to whether the port is the destination or 
not) from discharge from the ocean vessel. Underwriters' risk, 
therefore, ends immediately (and possibly before) transit ceases. 

Customs and other warehouses are sometimes conveniently 
used to store goods until required or convenient to remove 
them, or until a buyer is found, when the goods are to be 
forwarded. It is obvious from the terms of the clause that this 
is not provided for. If insurance protection is needed after 
transit has ceased, it should be obtained from fire and non¬ 
marine underwriters. If, however, as is true of certain local¬ 
ities, the 15 or 30 days (as the case may be) is insufficient for 
the goods to be discharged and finally delivered (the goods 
remaining in transit " all the while), it is possible to obtain 
the necessary extension from marine underwriters, subject, 
possibly, to the payment of additional premium, as provided 
for in the clause. 

Besides delays “ arising from circumstances beyond the 
control of the assured," the clause also provides for tranship¬ 
ments other than those which are customary. ^ The assured's 

^ See page 89. 
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acceptance of this clause implies his willingness to advise under¬ 
writers of any such circumstances, irrespective of claim arising, 
in order that any reasonable additional premium may be 
assessed. (Sects. 31, 88.) 

(7) Craft, etc., Clause 

Including transit by craft, raft and/or lighter to and from the vessel. 
Each craft, raft, and/or lighter to be deemed a separate insurance. The 
assured are not to be prejudiced by any agreement exempting lightermen 
from liability. 

The importance of the provisions afforded by this clause 
has been alluded to previously.^ The standard form of policy 
does not adequately provide for craft and similar risks, covering 
only from the loading aboard the named vessel, etc. The 
importance of deeming each craft, etc., “ a separate insurance,*’ 
is (a) in relation to any franchise in the policy, particular 
average, apart from any other subdivision of the value, being 
calculable over the whole interest insured or, (6) in relation 
to any particular average warranty in the policy, such warranty 
otherwise remaining unbroken in the event of the stranding 
or other^ accident to craft, etc. (in contradistinction to the 
named vessel) or, possibly (c), in relation to any total loss of 
part which may occur, as otherwise, apart from any other 
subdivision of the value, a total loss of a complete craft-load 
would form the subject of a claim for particular average loss.^ 
Further reference to craft, etc., in these respects, is found in 
the Average Clause ” (No. 9, see later). 

With regard to the last sentence of the clause, it has to be 
remembered that, ordinarily, lightermen are responsible for 
the cargo in their charge as common carriers, and are liable in 
respect of loss or damage from causes other than the act of 
God or the king's enemies.® But they often seek to evade such 
liabilities by the insertion of clauses in the lighterage contracts. 

^ See page 77. * See page 232, * See page 147. 

♦ See page 203. ^ page 79, 
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The non-liability of lightermen by such special agreement is a 
material fact, which, apart from the general provision in the 
above clause, would have to be specially disclosed to the under¬ 
writer for his approval.’ By this clause, however, in view of 
the circumstances in which business is to-day conducted, 
underwriters agree^ as between the assured and themselves, 
that the lightermen’s exemption from liability shall not be 
prejudicial. When, and to the extent in which lightermen maj^ 
be liable for loss or damage, in the event of payment under¬ 
writers are subrogated to such rights of recovery as there ma\^ 
be against thc 3 m. ^ 


(8) Bill of Lading, etc., Clause 

The Assured arc not to be prejudiced by the presence of the negligence 
clause and/or latent defect clause in the Bills of Lading and/or Charter 
Party. The seaworthiness of the vessel as between the Assured and the 
Assurers is hereby admitted and the wrongful act or misconduct of the 
shipowner or his servants causing a loss is not to defeat the recovery 
by an innocent Assured if the loss in the absence of such wrongful act 
or misconduct would have been a loss recoverable on the policy. With 
leave to sail with or without pilots, and to tow and assist vessels or craft 
in all situations, and to be towed. 

Whatever may be the ultimate determination of the ship¬ 
owner’s liability in respect of any negligence, latent defect, 
etc.—from which liability he seeks to exempt himself bj^ clauses 
in the bill of lading or charter party—the underwriter, by the 
above clause, agrees that the assured shall not be prejudiced 
as regards the insurance of his goods. This is largely in recog¬ 
nition of the fact that the assured has little option in accepting 
the shipowner’s conditions. If the underwriter pays for any 
loss or damage to the goods, he is, nevertheless, subrogated to 
any rights or remedies that remain. ’ 

That the vessel shall be seaworthy is an implied warranty 
in every marine insurance contract,® so that, apart from an 
agreement as contained in the above clause, wwseaworthiness 

^ See page 34. 2 j^ee page 187. » Sec pa e 38. 

13 —(6048) 
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of the vessel would discharge the underwriter from liability. 
This agreement between the assured cargo-owner and his 
underwriter in no way releases the shipowner from respon¬ 
sibility in the matter, and as in other connections, on payment 
of any claim the underwriter is subrogated to any rights of 
recovery there may be against him. ^ 

The position is similar in respect of the fraudulent scuttling 
or other wrongful act or misconduct of the shipowner. The 
underwriter, by the above clause, agrees that the assured 
cargo-owner is not to be prejudiced, but any means of obtaining 
redress is subrogated to the underwriter on payment of the 
claim. This concession was granted by underwriters following 
the Gregorios judgment {Samuel v. Dumas, 1924), as previously 
seen.- 

The clause concludes by acknowledging the customary 
liberties in respect of pilots and towage (which are beyond the 
cargo-owner's control). The agreement that assistance may be 
rendered to other vessels is important, as the deviation involved 
in thus saving property (in contradistinction to life) would 
otherwise terminate the underwriter's liability. ® 

? (9) Average Clause 

Warranted free from average under the percentage specified in the 
policy, unless general, or the vessel or craft be stranded, sunk, or burnt, 
but notwithstanding this warranty the Assurers are to pay the insured 
value of any package which may be totally lost in loading, transhipment, 
or discharge, also for any loss of or damage to the interest insured which 
may reasonably be attributed to fire, collision, or contact of the vessel 
and/or craft and/or conveyance with any external substance (ice 
included) other than water, or to discharge of cargo at port of distress. 
This warranty shall operate during the whole period covered by the 
policy. 

The first part of this clause, especially, is reminiscent of the 
memorandum of the policy-form,^ which it supersedes. Refer¬ 
ence is made to the particular average warranty of the policy,^ 

^ See page 187. * See page 102. * Seepage 84. 

*■ See page 140. ^ See page 230. 
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usually specially inserted. Underwriters are stated to be fully 
liable in the event of any craft being stranded, sunk or burnt ; 
whereas, it will be remembered, the memorandum refers only 
to the vessel, and to the accident of stranding. In the event 
of any of these happenings, underwriters are liable for particular 
average losses irrespective of the percentage named in the policy. 

Stranded, The nature of this accident was discussed in 
connection with the memorandum, and it was found that 
underwriters were rendered liable for the excepted losses, 
whether caused by the stranding or not, provided that the goods 
were on board at the time of the accident. (Rule 14.) The same 
principle applies to sinking and burning.'" 

Sunk. It seems clear that this term adds but little to 
“ stranding," for a sunken vessel rests upon the water-covered 
ground. This was illustrated in Bryant and May v. London 
Assurance, 1886, where a vessel with match-splints arrived in 
the Thames with water over her deck, and buoyant only because 
of the nature of her cargo. It was contended by the assured 
that she was sunk ; that is, as far as possible and within the 
meaning of the word. But the Court held otherwise ; and, 
obviously, the sinking of the vessel to the river bed would have 
been made possible by the further saturation of the cargo, which 
would have only required further time. 

Burnt. This word is interpreted to mean " a substantial 
burning of the vessel." As stated by Lord Justice Lindley, 
in the Glenlivet, 1894, case, " I take it the context shows what 
is meant is that the ship as a whole must be stranded, sunk, or 
burnt ; and I cannot accept the suggestion . . . that any fire 
on board a ship, doing little structural damage to the ship 
itself, is a burning in the ordinary language." Strictly, there¬ 
fore, a bunker fire, for instance, is insufficient to break the 
warranty. Even when part of the cargo insured is burnt, 
underwriters' liability for particular average is unaffected so 
far as this expression is concerned. But in order to provide for 
this latter case the clause continues to the effect that they shall 
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be liable “ for any loss of or damage to the interest insured 
which may reasonably be attributed to fire . . 

Fire, collision, or contact of the vessel, craft, or conveyance 
with any external substance [ice included) other than water, or 
io discharge of cargo at port of distress. By the above '' Average 
Clause " underwTiters agree also to accept liability for any loss 
or damage which may be reasonably attributed to any of these 
causes. This last expression would seem to be more far-reaching 
than proximate cause/' which otherwise determines under¬ 
writers' liability in relating the loss or damage to the peril 
insured against, or not insured against. On the other hand, 
in that underwriters are liable only for loss or damage which 
may be reasonably attributed to these causes, contrast is made 
with the occurrence of the stranding, sinking, or burning of 
the vessel or craft (in tlie event of either of which the under¬ 
writers become liable for all particular average losses which 
occur on the voyage, irrespective of whether caused thereby, 
provided that the cargo was on board at the time). 

In marine insurance the term collision " is understood to 
refer more particularly to “ one vessel striking against another " 
{Richard^n v. Burrows, 1880, etc.), and for this reason have 
been added to the clause the words—‘‘ or contact of the vessel, 
craft, or conveyance with any external substance (ice included) 
other than water." 

In one or other of the foregoing categories are to be found 
all those maritime accidents which give rise to loss or damage, 
and which it is the real function of marine insurance to bear. 

To supplement these, reference is added to the total loss of 
any package " in loading, transhipping, or discharge," in 
respect of which underwriters thereby undertake to pay the 
insured value. ^ Apart from this agreement, the total loss of 
such part interests, unless the value were apportionable, * 
would be treated as particular average, and would be subject 
to the exceptions, franchises, etc,, applicable thereto. 

^ See page 47. * See page 203. 
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The concluding words of the clause—This warranty shall 
operate during the whole period covered by the policy ”— 
were added with the intention of removing doubt as to the 
application of the average conditions to the land extensions 
of the voyage '' insured. This uncertainty was discussed in 
relation to the memorandum. ^ {Muller v. UUnione Maritime, 
1926.) 

F.P,A. Clause 

Warranted free from Particular Average unless the vessel or craft be 
stranded, sunk, or burnt, but notwithstanding this warranty the Assur¬ 
ers are to pay the insured value of any package or packages which may 
be totally lost in loading, transhipment, or discharge, also for any loss 
of or damage to the interests insured which may reasonably be attri¬ 
buted to fire, collision or contact of the vessel and/or craft and/or con¬ 
veyance with any external substance (ice included) other than water, 
or to discharge of cargo at port of distress, also to pay landing, ware¬ 
housing, forwarding and special charges if incurred for which under¬ 
writers would be liable under a policy covering Particular Average. 
This warranty shall operate during the whole period covered by the 
policy. 

This clause is provided as an alternative to the Average 
Clause '' (as above). As stated in the previous chapter,-^ W/A 
and F.P.A. are the two common forms of cargo insurances. 

As the F.P.A. clause clearly states, insurances of the latter 
kind are warranted free from particular average/' completely 
—“ unless the vessel or craft be stranded, sunk, or burnt,'' 
or unless reasonably attributed to fire, collision," etc. In 
other respects, including the admission of liability in respect of 
packages totally lost, this '' F.P.A. Clause " is the same as the 
" Average Clause," discussed immediately preceding. 

The various occurrences rendering underwriters liable for 
particular average losses are the same in each clause ; but, 
to repeat the distinction, under an F.P.A. insurance, by the 
above clause, underwriters are not liable for particular average 
(unless the vessel or craft be stranded, sunk, or burnt on the 
voyage insured), no matter how high the percentage —^when 

^ See page 150. 2 page 
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caused by heavy weather, or unknown cause, or other cause 
not specified in the clause itself. 

It is specially agreed in the F.P.A. clause that particular 
charges—^namely, “ landing, warehousing, forwarding, and 
special charges ”—shall be paid by underwriters, as under a 
W/A poHcy. Apart from this agreement, such charges would 
be recoverable only if incurred in order to avert or minimize 
losses covered by the policy ; so that, under an F.P.A. policy 
when incurred in connection with particular average (actual 
or potential) it would have to be determined whether such 
particular average came within the warranty or not, as previ¬ 
ously discussed. ^ The difficulties which might arise are by this 
clause avoided, and the assured is encouraged to take every 
protective measure. 

As stated above, this “ F.P.A. Clause,” as well as the other 
clauses comprised in the Institute Cargo Clauses—although of 
very general use—must be regarded as examples. Other 
examples, applicable to special interests, are to be found in 
Appendix G. 


' Sec page 127. 



PART II 

CHAPTER I 

CLAIMS : THEIR PRESENTATION 
AND SETTLEMENT 

The principal considerations of Part I of this book may be 
usefully summarized as follows: A general and historical 
introduction of the subject ; modern commerce, and especially 
the contribution of marine insurance thereto ; the marine 
insurance market; fundamental principles ; the procedure to 
be followed in effecting insurance, and alternative methods ; 
the contract between the assured and the underwriter, and the 
standard form of policy—with its enumeration of the perils 
insured against—and the effect of certain additional clauses 
now in common use. 

Having, therefore, considered the means of obtaining insur¬ 
ance and the scope of the protection thereby afforded, the 
subject of marine insurance now requires to be considered from 
another point of view—namely, from the point of view of 
claims. In the event of loss or misfortune the merchant 
requires to know the steps to be taken in respect of his property, 
and the principles whereby is to be determined the indemnity 
due from his underwriters. The terms of the policy and the 
perils insured against discussed at length in Part I must, 
therefore, be viewed from this new standpoint, and certain 
technical considerations hitherto merely outlined require more 
accurate delineation. 

In the present chapter the subject of claims will be discussed 
in a general manner, including the general procedure to be 
followed, the duties of the assured, and the rights of under¬ 
writers, and the main principles to be applied in interpreting the 
policy and its varied clauses. This will serve as a fitting 

*83 
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introduction to the more technical and separate consideration 
in subsequent chapters of each class of claims—namely, total 
losses (actual, constructive, etc.), and partial losses (particular 
average, particular charges, general average, salvage charges, 
etc.). 

A loss which is recoverable under the policy having occurred, 
it goes without saying that the assured must present his claim 
to the undervTiter in order to obtain settlement. The under¬ 
writer is obviously dependent upon the assured for the informa¬ 
tion, and the documents in support of the same, which will 
demonstrate his liability in accordance with the terms of the 
policy. Incidentally, the underwriter will require evidence of 
the existence of the subject-matter insured, and of its agreement 
with the description given in the policy ; and, similarly, evidence 
showing the correspondence of the vessel, the voyage, and other 
features of the actual adventure, with those described in and 
insured by the policy. As previously seen, ^ these matters, and 
questions of insurable interest, values, warranties, etc., will 
all be reviewed in the event of a claim ; for at the time of the 
acceptance of the risk, as a matter of mutual convenience, the 
underwriter accepted the statements of the assured in these 
several connections, upon which, with varying degrees of 
importance, the contract depends. It is, of course, perfectly 
reasonable and legal for the underwriter to satisfy himself 
concerning the facts and their representation before admitting 
liability for the loss. 

For these reasons, in the event of loss or damage, he will ask 
for invoices and bills of lading, along with the insurance policy 
or certificate ; and in evidence of the loss or damage he will 
need the master's protest, surveyor's certificate, or other 
documents, as will be seen when each class of claims is con¬ 
sidered separately. Claims in respect of General Average and 
the documents required are in a separate category. It is usual 
for all claims to be endorsed on the insurance policy. 

' Page 15. 
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It is important that notice of any expected claim should be 
given to underwriters or their representatives without delay ; 
but in receiving such notice, or in approving a course of action, 
underwriters do not thereby acknowledge liability. {Coker v. 
West of England Steamship Owners P, & I, Association, Ltd., 
1927.) That has to be determined when all the facts are 
assembled and the claim formally submitted. Many policies 
contain clauses on the subject of notifying underwriters, such 
as the following— 

The holder of this policy is requested not to sign any Average Bond 
or pay any General Average deposit without first communicating with 
the company. 

In all cases of damage notice must be given prior to survey to the 
company’s representative (if any) at the Port of discharge, and the 
survey report signed hy him ; otherwise notice to be given to the 
nearest Lloyd’s agent. 

These clauses amount almost to conditions of insurance, 
and non-compliance may prejudice the assured's right of recov¬ 
ery or impede the settlement of the claim. It should also be 
realized that the underwriter is not liable for the continued 
depreciation of the damaged interest due to the assured's 
failure to take prompt delivery or in dealing with the damage. 
As already seen^ in connection with the sue and labour " 
and waiver " clauses (which invariably form a part of the 
policy), in order to establish his claim against the underwriters 
the assured or his agent must, in all cases, have taken such 
measures as were reasonable for the purpose of averting or 
minimizing the loss. He is required to have acted with 
prudence, and as though he were uninsured. 

The assured's right of recovery from the underwriter will 
in no way be prejudiced by prudent activity; on the other hand, 
negligence and inactivity will inevitably be a drawback. In the 
special case of theft. and pilferage, for instance, under the 
Institute clause,® there is the definite requirement that the 


1 See page 124, 


See page 410. 
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assured shall give notice of survey to the underwriter's repre¬ 
sentative within 10 days from the expiry of the risk. It is also 
important that the assured should give written notice of any 
loss or damage to the shipowner's representative, for which the 
shipowner may be liable, notwithstanding that the risk may be 
insured against, for, as will be seen immediately, the under¬ 
writer is subrogated to all the rights and remedies of the assured 
in the event of payment of the claim, and is entitled to require 
of the assured that all necessary steps shall have been taken. 
Under the Carriage of Goods by Sea Act (giving legislative 
effect to the Hague Rules), notice must be given to the ship¬ 
owner's representative at the time of taking delivery, or, if 
the damage is not evident, within 3 days of delivery of the 
goods. (Art. Ill, para. 6.)^ 

Subrogation 

On payment of the claim the underwriter has certain rights 
in respect of the subject-matter, the assumption of which is 
known as subrogation." When what is technically described 
as a " total loss," or a " total loss of part," has been paid, 
the proiperty, or whatever may still remain of it, and wherever 
it may be, may be taken possession of by the underwriter 
should he desire to do so. Following the payment of a ** partial 
loss " (particular average, general average, etc.) the underwriter 
cannot claim possession of the property itself. But by the 
payment of the claim—^with partial as well as total losses— 
the underwriter is subrogated, as from the time of the occurrence 
giving rise to the loss, to all rights and remedies of the assured, 
as regards recovery. The loss, or some part of it, may be 
recoverable from a third party. For instance, should the loss 
have been caused by collision, the colliding vessel may be found 
to blame and be liable in damages ; or, in other and more 
ordinary circumstances, the shipowner may be liable for the 
loss or damage under the Carriage of Goods by Sea Act,^ or 
^ Page 337. 
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as a Common Carrier ; or, again, the loss may have been due 
to General Average sacrifice, which should be made good by 
contributions from the other parties in the adventure. 

As a summary of the position of underwriters in respect of 
subrogation the Marine Insurance Act (Sect. 79) may be quoted, 
as folloWvS— 

Where the insurer pays for a total loss, either of the whole, or in the 
case of goods of any apportionable part, of the subject-matter insured, 
he thereupon becomes entitled to take over the interest of the assured 
in whatever may remain of the subject-matter so paid for, and he is 
thereby subrogated to all the rights and remedies of the assured in and 
in respect of that subject-matter as from the time of the casualty causing 
the loss. 

Subject to the foregoing provisions, where the insurer pays for a 
partial lo.ss, he acquires no title to the subject-matter insured, or such 
part of it as may remain, but he is thereupon subrogated to all rights 
and remedies of the assured in and in respect of the subject-matter 
insured as from the time of the casualty causing the loss, in so far as the 
assured has been indemnified, according to this Act, by such payment 
for the loss. 

It is customary in cases of total loss when something remains 
of the subject-matter, or when there is a possibility of recovery 
from a third party, for underwriters to require a formal letter 
of subrogation, which, besides acknowledging the underwriter's 
legal position in respect of the property, pledges the assured 
to give him every assistance, including the use of his name in 
any necessary legal action. Similarly, in cases of partial loss 
(damage, etc.), when there is the possibility of recovery from 
the shipowner or other third party, a formal letter may be 
required. As before mentioned, the position in cases of general 
average is distinctive, and may be left until this subject is 
dealt with in a later chapter. ^ 

Successive Losses 

As will be seen more particularly hereafter when each class 
of claims is considered separately, in ordinary circumstances 


1 Page’243. 
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the underwriter's liability under the policy is limited to the 
amount insured. Exceptions to this general rule arise in certain 
cases, however, when successive losses are incurred in respect of 
the subject-matter on the insured voyage. But the losses 
must be successive in the full sense of separate occurrences, 
each involving the owner of the insured property in distinct 
and actual loss. 

It is possible, for instance, for Particular Charges to be 
incurred short of destination in re-conditioning, warehousing, 
and re-forwarding the goods, and tliereafter for the goods to 
be totally lost. In such circumstances the underwriter is liable 
for the successive losses—the total loss as well as the particular 
charges—which means, of course, that the underwriter may 
have to pay in all more than the sum insured If, however, 
the goods suffer damage, and are later totally lost when in their 
damaged condition, the underwriter is obviously liable only 
for the total loss ; for the earlier damage not having been made 
good in any way the assured was not involved in any loss 
respecting it. 

The language of the Act (Sect. 77) in this connection is as 
follows^^ 

Unless the policy otherwise provides, and subject to the provisions 
of this Act, the insurer is liable for successive losses, even though the 
total amount of such losses may exceed the sum insured. 

Where, under the same policy, a partial loss, which has not been 
repaired or otherwise made good, is followed by a total loss, the assured 
can only recover in respect of the total loss. 

Provided that nothing in this section shall affect the liability of the 
insurer under the suing and labouring clause. 

The reference to the '' sue and labour clause " in favour of 
the assured follows naturally upon the fact that this clause 
forms a contract supplementary to the general contract of 
insurance, as previously seen. ^ Particular charges, as referred 
to above, when incurred in averting or minimizing a loss 
covered by the general contract, are recoverable as sue and 


^ Page 123. 
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labour charges under this clause. And from this it follows that 
the underwriter is liable for such charges in any case, even 
though when added to the partial loss—or total loss—incurred 
subsequently or on account of the suing and labouring, etc.,'" 
having been abortive, the claims together exceed the sum 
insured. 

The foregoing principle whereby underwriters may be liable 
for successive losses together in excess of the sum insured, 
sometimes, however, operates in a different direction. For 
instance, when goods are in a damaged condition short of 
destination, the question may arise as to whether there is a 
constructive total loss. Supposing that particular charges 
had been previously incurred, or other loss due to a previous 

casualty for which the underwriter was separately liable. 

none of these should be added to the expenses of getting the 
damaged goods to destination ; which expenses, in comparison 
with the goods on arrival at destination determine, as will be 
seen later, whether a constructive total loss exists. Theoretically, 
each loss should form the subject of a separate claim. 

It may also be observed that—at any rate in theory—under¬ 
writers may be liable for general average contribution, which, 
added to a partial or total loss of the same interest, may exceed 
their sums insured. This may be on account of the measure 
of indemnity in respect of general average being partly depend¬ 
ent upon a contributory value calculated separately (possibly 
at a different time and place), as will presently be seen. 

Fortunately, such complications do not often arise, but in 
any case the necessity for the clear definition of each kind of 
claim becomes very apparent. 

The Interpretation of the Policy 

Whether the assured is entitled to recover from the under¬ 
writer, in the event of loss or damage, is obviously an essential 
part of the consideration of the subject of claims, but as the 
whole reason for effecting insurance is the possibility of loss 
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or damage, and the resultant claim, the basis for the determina¬ 
tion of the underwriter's liability has already been discussed 
in detail from the anticipatory point of view in Part I. The 
specific perils insured against,” the general wording of the 
policy, the attached clauses, and the written conditions—the 
intentions and anticipations at the time of effecting the insur¬ 
ance, must all be put to the test in connection with the claim. 

In explanation of the wording of the contract of insurance 
detailed reference has been made to the Marine Insurance Act, 
including the Schedule containing ” Rules for Construction of 
Policy,” and to numerous legal decisions illustrative of the 
finer distinctions. Reference was also made in connection with 
tlie perils insured against to the important principle of causa 
proxima, it being then stated that the principle would receive 
more complete treatment in relation with the subject of claims. 
Before again taking up this important matter, however, it 
is proposed first to consider—as the complement of the detailed 
discussions of the policy in Part I—the relative and inter¬ 
relative importance of the different parts of the policy, and 
the general principles established in the interpretation of its 
language. 

It has to be borne in mind when considering a claim that 
the body of the policy (subject to the qualification of the 
Memorandum as regards particular average) forms the founda¬ 
tion of the document. Next, as qualifications or extensions 
of the contract, in one direction or another, consideration has 
to be given to the attached or imprinted clauses (as examples 
of which the Institute Cargo Clauses have been discussed). 
Finally, the written wording of the document, describing the 
assured, the interest, voyage, and vessel insured, stating the 
average conditions, warranties, and referring to the clauses and 
their application—these features require consideration as 
being paramount and special to the contract involved in the 
question of the claim. 

The foregoing is the logical order in the construction of the 
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policy, but it is apparent that the relative importance is the 
inverse of the order of statement: the particular features of 
the document take precedence and override the general terms 
of the clauses and body of the policy. Or, more precisely, 
the attached clauses may limit or extend the terms of the 
printed policy form, the whole being governed or qualified by 
the particular and specially expressed terms and conditions. 
It sometimes happens, however, that greater judgment is 
needed in determining the meaning of the contract than may 
be inferred from the simplicity of these rules concerning the 
relative importance of the structural parts of the complete 
document. 

Causes of difliculty are often found because the wording of 
the policy—or of its clauses or special wording—is ambiguous. 
Two clauses or parts of the policy of equal authority may even 
be contradictory. To some extent this position is provided 
for by the rule—common to all contracts of indemnity—that 
the policy must be interpreted favourably towards the assured. 
Ambiguities in the wording of the document are certainly the 
fault primarily of the party that designed it, namely, the 
underwriter. A second rule may be inferred from the case of 
Hagedorn v. Whitmore, i8t6, where it was held that a clause 
introduced for the assured's benefit could not, in respect of a 
secondary consideration, have an effect detrimental to his 
interests. 

At best, language is an imperfect medium. Two parties 
of different experience and knowledge may place a very different 
construction upon a form of words. Especially is this so 
because the policy only claims to be a commercial document, 
and, as such, is an expression of the intentions existing between 
business men, whose qualifications are principally those of a 
practical character. Accordingly, the general rule followed by 
the Courts in the interpretation of the wording of the policy 
is that enunciated by Lord Ellenborough (in Robertson v. 
French, 1803), as follows : ** The same rule of construction 



192 


THE MARINE INSURANCE OF GOODS 


which applies to other instruments applies equally to this, 
namely, that it is to be construed according to the sense and 
meaning as collected in the first place from the terms used in 
it, which terms are assumed to be understood in their plain, 
ordinary and popular sense, unless they have generally in 
respect of the subject-matter, as by the known usage of trade 
or the like, acquired a peculiar sense distinct from the popular 
sense of the same words, or unless the context evidently points 
that they must in the particular instance and in order to 
effectuate the immediate intention of the parties, be understood 
in some special and peculiar sense/' 

When the language used in the policy is not perfectly clear, 
any evidence of the existence of a maritime or other custom 
which appears to reveal the intention will be given great 
weight. Indeed, there is the authority of Lord Mansfield (in 
Preston v. Greenwood, 1784) for saying that usage is always 
considered in policies of insurance, even when the words are 
plain." The necessity of appealing to custom to-day is less 
frequent than formerly on account of established precedents 
and the manifest tendency of local peculiarities to be eliminated 
with the extension of trade, and the general influences of 
international commerce. (See, especially. Sect. 87.) 

If necessary, in order to clarify any question regarding the 
policy, reference may be made to the slip or cover note. (Sect. 
89.) ^ Should the policy be found by such reference not to 
express correctly the agreement between the parties, on satis¬ 
fying the Court it is possible to enforce its rectification, as 
illustrated in the recent case of Eagle Star and British Domin¬ 
ions V. Reiner, 1927, where the voyage of the policy was 
altered to accord with that of the slip. 

Causa Proxima 

With special reference to the perils insured against the rule 
of causa proxima non remota spectatur has to be applied in 

1 See pages 55, 57. 
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determining the cause of the loss ; that is, in the event of a 
complication of causes, the proximate cause, and not the 
remote cause, must be regarded in order to decide for the pur¬ 
poses of insurance the peril to which the loss is to be attributed. 
For, as has been previously seen, the indemnity of the policy 
is stated expressly to be available only in event of the loss being 
due to specific perils—and the loss in question may be due to 
one that is not specified, as determined by the causa proxima 
r%ile. ^ « 

This fundam^i^tal principle of interpretation is stated in 
the Act (Sect* 55), as follows— 

Subject to the provisions of this Act, and unless the policy otherwise 
provides, the insurer is liable for any loss proximately caused by a 
peril insured against, but, subject as aforesaid, he is not liable for any 
loss which is not proximately caused by a peril insured against. 

The necessity for the application of the rule only arises, of 
course, when there is a succession of causes—one cause being 
involved with, or leading to, another. The need for its adoption 
in such circumstances is apparent from a moment's reflection. 
'' It were infinite," said Lord Bacon, " for the law to judge the 
cause or causes and their impulsion one on another, therefore 
it contenteth itself with the immediate cause." 

Examples illustrative of the application of the principle have 
already been given in connection with the discussion of the 
perils insured against as enumerated in the body of the policy.' 
To some of these reference will again be made. An important 
example, mentioned in connection with inherent vice^ (which 
is a peril for which underwriters are not liable unless specially 
named) is found in the case of Pink v. Fleming, 1890, where, 
in consequence of a collision, a shipment of oranges had to be 
discharged. The oranges became rotten by reason of the 
handling and delay consequent upon the collision. Under¬ 
writers were held to be not liable, because the damage was 
proximately caused by the handling and delay (and on account 
^ See page 97. * Page 157. 
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of the inherent vice of the fruit), the collision being regarded as 
only the remote cause of the loss. The effect of this decision 
in respect of delaj^ and inherent vice is embodied in the Act 
(Sect. 55 (2 b and c) ), as quoted below. 

Again, in Cory v. Burr, 1883—a hull case—a ship was seized 
by Spanish Revenue authorities because of the master having 
engaged in smuggling (which is barratry against an innocent 
owner), and expenses were incurred by the owner in obtaining 
the vessel's release. In accordance with the causa proxima 
rule the loss was held to have been caused by capture and seizure 
and not by barratry. And as the underwriters in the case in 
question did not cover the former risks they were not liable 
for the expenses. 

In lonides v. Universal Marine, 1863, a vessel went ashore 
during the war between the Northern and Southern States of 
America, at a time when the light at Cape Hatteras had been 
extinguished as part of a warlike operation. Some ccrgo was 
salved, but was taken possession of by troops, and more could 
have been salved but for their interference. Applying the rule, 
it was held that the loss of the cargo which was seized after 
being s^ved, and of the estimated portion which could have 
been salted but for the interference of the military, was caused 
by war perils ; but that the loss of the remainder was caused 
by perils of the sea through the vessel going ashore. The 
casualty was found to have been due largely to negligent navi¬ 
gation, ^ and to the extinction of the light at Cape Hatteras, 
but only as remote and contributory causes of the loss. 

During the recent war many cases were taken before the 
Courts in order to ascertain whether the losses in question were 
to be regarded as having been caused in the proximate sense by 
sea or by war perils, and important new precedents were 
established for future guidance. 

A vessel sailing without lights and in convoy, under Admir¬ 
alty orders, was sunk in collision with another merchantman, 

^ See page 199. 
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and was held to have been lost by perils of the seas—not by 
war perils. [Petersham, Britain 5 . 5 . Co. v. Rex, 1921.) Another 
vessel which had been ordered in convoy to steer an unusual 
course, in consequence of which she stranded, was torpedoed 
whilst ashore, and later became a total loss during a gale, was 
also held to have been lost by perils of the seas. [Matiana, 
British India S.N. Co. v. Green, 1921.) In another case a 
vessel engaged commercially was sunk by collision with another 
vessel which was engaged in a warlike operation (in this case 
she was carrying ambulance wagons to a war base), both 
vessels were without lights, and neither was navigated negli¬ 
gently—and the loss was held to have been due to war perils. 
[Geelong, P. & 0 . Branch Service v. Commonwealth Shipping 
Representative, 1923 ; also, St. Oswald, British and Foreign v. 
Rex, 1919, where the collision was with a warship.) 

If negligence had contributed toward the loss in any of the 
foregoing circumstances, the Courts would possibly have held 
the loss to have been caused by other than w^ar perils, but 
only if it could have been demonstrated that the loss would 
not have happened but for the negligence. This is to be 
inferred from a number of cases. [Inventor, Charente 5 . 5 . Co. 
V. Director of Transports, 1922 ; Petitgaudet, Warilda, 1923, etc.) 

In a case where a merchantman (the Mendip Range) had been 
run into and damaged by a warship (H.M.S. Drake), the steering 
gear of which had been disabled by enemy submarine, the war 
risk underwriters accepted liability without going to Court.^ 

In an earlier case—during the Russo-Japanese war—it was 
held that a vessel lost by a peril of the seas after having been 
captured (even though before the Prize Court had sat), was 
a loss by the peril of capture. [Romulus, Andersen, v. Marten, 
1908.) 

Leaving these various examples defining war perils,^ refer¬ 
ence may again be made to another important recent case, 

^ According to Mr. F. H. Carey, in a lecture on the 4th March, 192^, as 
reported in Lloyd's List. * See page 109. 
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namely, the Gregorios [Samuel v. Dumas, 1924). Here the 
vessel was found to have been scuttled in accordance with the 
fraudulent design of her owner. The succession of causation 
therefore included the fraudulent decision and scheme of the 
owner, which led to the fraudulent action of someone on board 
in admitting the water, and, finally, the overwhelming of the 
vessel by the sea. It was held that these were stages, and 
so related and dependent as to be inseparable from the scheme 
of the owner fraudulently to have his ship destroyed. The 
final action in the House of Lords was brought by the innocent 
mortgagees, who were directly assured, but they failed to recover 
from the underwriters. The legal position of innocent cargo 
owners would be the same. ^ [Cruz, Banco de Barcelona v. 
Union Marine, 1925.) 

It will be observed that the action of the sea in causing the 
vessel to founder would have been the same had the water been 
admitted by the vessel striking some object accidentally (which 
would then, however, have constituted a loss by perils of the 
seas The vessel would also have been overwhelmed by the 
sea in an exactly similar manner if the wrongful act—^the act 
admitting the water and carried out in an exactly similar 
manner—iifstead of having been at the instigation of the owner, 
had been initiated by the master or members of the crew (which 
would then, however, have constituted a loss by '' barratry*'). 
But in the Gregorios case these two agencies—the human agency 
and the natural agency—^were governed by the fraudulent 
intentions and instructions of the owner ; so that the proximate 
cause of the loss was held to be, not perils of the seas, nor 
barratry, but fraudulent scuttling by or on behalf of the owner. 

Perils of the sea," said Lord Cave, cannot extend to wilful 
and deliberate throwing away of the ship by those in charge 
of her." 

It, is apparent, however, that this conclusion is not arrived 
at by the strict and literal application of the rule. In order 

^ See page 178. 
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to take a detached view, and as has frequently been suggested 
in discussions following upon the above decision, suppose the 
vessel had been lost, with similar antecedent causes, but by 
fire ? Strictly speaking, the peril of fire would have been the 
proximate cause of loss, but obviously the Courts would not 
have so decided, judging by their decision with regard to the 
perils of the seas. 

This case, therefore, serves well to illustrate that the principle 
is applied with some modification. Indeed, Lord Sumner (in 
Becker Gray & Co. v. London Assurance, 1917) went so far as to 
say that '' The terminology of causation would be better for 
a little plain English. I think (he said) ' direct cause ' would 
be a better expression than causa proxima.*' Other authorities 
have suggested that dominant or effective cause,’* or'* effi¬ 
cient predominating peril,” would be preferable. But while 
admitting that the results of jurisprudence evince modification 
of the simple principle of causa proxtma, it is very obvious that 
none of the suggested alternatives are adequate to replace it. 

The rule is certainly fundamental to the decisions to which 
reference has been made, and its general acceptance does not 
forbid qualification by secondary principles. Lord Selborne 
(in Inman v. Bischoff, 1882) was probably nearest the mark 
when he said, " The general principle of causa proxima non 
remota spectatur is intelligible enough and easy of application 
in many cases, but there are cases in which a too literal applica¬ 
tion of it would work injustice and would not really be justified 
by the principle itself.” Anyway, the principle is expressed 
as part of the English Marine Insurance Act, as quoted above 
(Sect. 55 (i)), and its interpretation in this broad sense is clearlj^ 
justified, for the Act itself implies a measure of qualification 
in the succeeding sub-section (Sect. 55 (2)), as follows— 

In particular— 

The insurer is not liable for any loss attributable to the wilful mis* 
conduct of the assured, but unless the policy otherwise provides, he 
is liable for any loss proximately caused by a peril insured against, 
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even though the loss would not have happened but for the misconduct 
or negligence of the master or crew. 

Unless the policy otherwise provides, the insurer on ship or goods 
is not liable for any loss proximately caused by delay, although the 
delay be caused by a peril insured against. 

Unless the policy otherwise provides, the insurer is not liable for 
ordinary wear and tear, ordinary leakage and breakage, inherent vice 
or nature of the subject-matter insured, or for any loss proximately 
caused by rats or vermin, or for any injury to machinery not proxi¬ 
mately caused by maritime perils. 

These words were discussed in a previous chapter. ^ 

The detailed application of the principle of causa proxima, 
as interpreted by jurisprudence, can be understood only by 
reference to the cases relating to the various perils insured 
against. To those given foregoing may, therefore, be added a 
few further examples, in justification of the decisions of some 
of which the wider and more complex view of the principle 
will be found necessary. 

In the well-known case of Hamilton v. Pandorf, 1887, the 
cargo was damaged in consequence of sea-water entering 
through a pipe which had been gnawed by rats. As stated in 
the Act, as quoted above, “ any loss proximately caused by 
rats or ot&er vermin '' is not a loss by maritime peril; but in 
this case the loss was held to have been proximately caused by 
perils of the seas.” In another case [Montaya v. London 
Assurance, 1851), tobacco was tainted by the smeU of hides 
which had become putrid by contact with sea-water. The 
damage to the tobacco was held to have been proximately 
caused, according to the correct application of the principle, 
by sea perils. Again, in Busk v. Royal Exchange, 1818, the 
carelessness of a seaman in connection with a cabin fire resulted 
in the vessel herself being set on fire, and the loss was held to 
have been caused by the peril of fire. The effect of this last 
example is found in the Act, as quoted above: ” The insurer 
... is liable for any loss proximately caused by a peril insured 


I, Page 156. 
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against, even though the loss would not have happened but 
for the misconduct or negligence of the master or crew.” These 
words would obviously embrace losses by stranding or collision 
partly due to negligent navigation. {Trinder v. Thames and 
Mersey, 1898.) 

As a final example, that of Reischer v. Borwick, 1894, may 
be given, especially because therein a further elemental prin¬ 
ciple of interpretation is illustrated. A vessel seriously dam¬ 
aged herself by striking a snag in the River Danube. The 
damaged side of the vessel was plugged, but as she was being 
towed to a place of safety part of the material fell out, in con¬ 
sequence of which she foundered in deep water. The question 
arose, on account of the terms of insurance, as to whether the 
loss was caused by collision with the snag or by foundering. 
The extension of the principle of causa proxima emerges from 
the judgment, as stated by Lord Justice Lindley, as follows : 
‘'It appears to me . . . that an injury to a ship may fairly 
be said to cause its loss if, before that injury is or can be 
repaired, the ship is lost by reason of the existence of that 
injury ... It follows that if, as in this case, a policy is effected 
covering such an injury, it will, in the circumstances supposed, 
extend to the loss of the ship, for in the case supposed the 
injury will really be the cause of the loss—the causa causans 
and not the causa sine qua non/' 

It is fortunate, however, that the need for such narrow 
differentiations, in accordance with the principle of causa 
proxima and following the foregoing precedents, does not often 
arise, especially in connection with the insurance of goods where 
the conditions are usually sufficiently wide to embrace such 
losses as are likely to occur; and the practice in most cases 
likely to arise is now well-established. If the loss should be 
caused by more than one peril, or if it is uncertain which of 
several was the proximate cause, it is probable that both or 
the several causes are covered by the policy. Discrimination is 
then unnecessary. 
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Onus of Proof 

Should the circumstances of the loss afford prima facie evi¬ 
dence of having been caused by a peril insured against, the 
burden is upon the underwriter to prove to the contrary that 
the loss was proximately caused by a peril not insured against; 
although, of course, the assured must act in good faith and hide 
nothing.^ For instance, if the vessel is " missing '' the osten¬ 
sible cause of the loss is “ perils of the seas,'' and the underwriter 
is liable unless he can satisfy the Court (in the event of the parties 
being unable to agree) that mines or other war perils "— 
or '' unseaworthiness," or " fraud "—were more probably the 
cause. {Munro Brice v. War Risks Association, 1918.) If 
goods appear to have been pilfered, or damaged by sea water, 
a mere suspicion of fraud, or other cause, in the mind of the 
underwriter is insufficient to establish the accusation and so 
release him from liability. 

As to what is regarded proof, the words of Lord Birkenhead 
in the recent Olympia case {Anghelatos v. Northern Assurance, 
1924) form the latest authoritative pronouncement upon the 
subject. He said, " As I conceive it, the duty of a Court of 
law, investigating such matters, is that it must examine the 
story tafen as a whole. . . . We have, therefore, to inquire in 
this, as in other cases of the same kind—do circumstances exist, 
individually, perhaps, not of decisive consequence, but in 
cumulative effect establishing beyond reasonable doubt that 
the vessel was fraudulently stranded ? " Presumably, the same 
principle is applicable in cases other than those of fraud. 

In contesting such an action the underwriter is at a serious 
disadvantage, for even when, in cases other than those of fraud,, 
the assured is willing to assist him, evidence sufficient to defeat 
a prima facie claim, or to establish the fault of third parties, 
is usually difficult to procure. 


1 See page 34. 



CHAPTER II 
TOTAL LOSSES 

As previously intimated,* and assuming the policy does not 
state to the contrary, losses recoverable from the underwriter 
“ may be either total or partial. Any loss other than a total 
loss ... is a partial loss.” (Sect. 56 (i).) Within one or 
other of these categories, therefore—" total ” or “ partial,” 
as technically understood—all claims under a marine insurance 
policy are embraced. 

In actual fact, property may be either totdly destroyed or 
damaged, but the correspondence between such expressions as 
generally employed and the terms as definitely used and under¬ 
stood in marine insurance terminology is only approximate. 
Various matters in connection with their technical meaning 
require particular elucidation. 

As stated in the place referred to above, it is necessary 
first of all clearly to distinguish between the two main 
divisions—total and partial—because certain determining 
factors are in some ca.ses required to bring a loss within the 
category of “ total losses.” The present chapter is confined 
to the consideration of losses of this class, “ partial losses ” of 
varying kinds being considered in subsequent chapters. Inci¬ 
dentally it may now be mentioned that should the assured under 
a misapprehension make claim upon the underwriter for a 
total loss, which cannot be substantiated, he is not debarred 
from amending his claim to one for a partial loss, should this 
also be included in the terms of the policy. (Sect. 56 (4).) 

With regard to total losses, at first sight it may appear that 
for goods to be totally lost, and for underwriters to be liable 
therefor, are matters of very simple determination. For 

‘ See page 97. 
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instance, should a vessel with her cargo founder, or, should the 
goods be completely destroyed by fire, or be captured by an 
enemy (the risk in question being covered by the policy), then 
the total loss is apparent. This is certainly true in such straight¬ 
forward cases, but three classes of a more complicated nature 
are embraced in the term “ total loss ” as defined in marine 
insurance ,* namely, {a) where goods are disposed of en route 
to prevent an inevitable total loss (commonly known as '' sal¬ 
vage losses {b) where the goods have ceased to be of the kind 
(or specieinsured, notwithstanding that certain material 
remains, and (c) where, in certain circumstances (as will be 
seen hereafter) the subject-matter insured is abandoned to the 
underwriters, either because an actual total loss is imminent, 
or because the expenditure necessary to prevent a total loss 
occurring or to complete the adventure would exceed the value 
of the goods when delivered. The latter class, known as 

constructive total losses''—that is, total losses according 
to the construction of the law—are stated in the Act (Sect. 56 
(2 and 3)) to be embraced by the simple term total losses," 
as follows— 

A totg^ loss may be either an actual total loss, or a constructive total 
loss. » 

Unless a different intention appears from the terms of the policy, 
an insurance against total loss includes a constructive, as well as an 
actual, total loss. 

It sometimes happens that through heavy weather, or other 
cause, cargoes (of grain, for instance) belonging to different 
owners become mixed in the hold ; or, to take another example, 
sca-water may obliterate the distinguishing marks and numbers 
of the goods, so that the individual owners of goods of similar 
character cannot be determined. [Spence v. Union Marine, 
1868.) In these circumstances the goods must be apportioned 
as fairly as possible amongst their several owners, and the loss, 
if any, must be claimed from underwriters as a partial, and not 
as a total loss. (Sect. 56 (5).) As will be seen later, the principle 
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of the partial loss indemnity differs from that of a total 
loss. 

A total loss of partof the subject-matter insured—unless 
the part lost is a complete apportionable '' part—is included 
in the category of “ partial losses/' in which connection such 
losses will later receive consideration.^ Total losses of appor¬ 
tionable parts, however, it may here be explained, are where 
goods are insured in such a way that separate valuations are 
applied to subdivisions ; and each subdivision and its appor¬ 
tioned value must be considered separately in connection with 
a claim ; so that the total loss of such an apportionable part 
must be treated as a total loss, instead of as a partial loss, as 
would otherwise be the case. 

It will be apparent from the foregoing that where no such 
division of the property insured can be made, and in the event 
of a part interest—say, one case out of twenty of the same kind 
—^being totally lost, the claim must be for partial (particular 
average) loss. And it follows that under an F.P.A. policy— 
unless special provision is made^—the claim would not be 
recoverable except in case of stranding, sinking, burning, 
etc.," of the vessel. The importance in this connection of an 
expression such as " each package to be considered as if separ¬ 
ately insured " is also apparent in the light of these remarks 
concerning the technical distinctions determining whether the 
complete loss of a part interest is recoverable as a total or 
partial loss. In short, if the value is apportioned in the policy, 
by clause or by specification, or if it is allowable to apportion 
the value in view of the insured property being made up of differ¬ 
ent species of goods—then, a total loss of such a complete part 
is to be regarded as a " total loss," and is to be indemnified 
accordingly. On the other hand, in the absence of such separate 
valuation being allowable, the total loss of part is to be indem¬ 
nified, if within the terms of the policy, as a partial (particular 
average) loss. 


^ See page 221. 


® See page 181. 
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Actual Total Loss 

Where the subject-matter insured is destroyed, or so damaged as 
to cease to be a thing of the kind insured, or where the assured is 
irretrievably deprived thereof, there is an actual total loss. (Sect. 57 
(I).) 

This definition of absolute or actual total loss is quite plain. 
Firstly, it includes cases where by a peril insured against the 
subject-matter insured is destroyed, as when the vessel and her 
cargo are sunk beyond recovery, or completely lost by fire. 

Missing ships may be said to be included under this heading, 
and are specially provided for in the Act (Sect. 58), as follows— 

Where the ship concerned in the adventure is missing, and after the 
lapse of a reasonable time no news of her has been received, an actual 
total loss may be presumed. 

In fulfilment of the terms of this section of the Act the 
procedure with British underwriters is interesting. '' After the 
lapse of a reasonable^ period’’ without news, no response 
having been received to advertisements for information, the 
vessel is '' posted ” at Lloyd’s as missing,” and total loss 
claims are usually paid by all British underwriters seven days 
thereafter. 

Reaming to the consideration of the above definition of 
total loss, reference is therein made, secondly, to cases of total 
loss (as they are regarded for insurance purposes) where the 
assured is ” irretrievably deprived ” of ownership or possession 
of the goods—though they are still in physical existence—as, 
for example, where they have been captured by an enemy, 
pirates, or thieves, or disposed of by the captain or crew as an 
act of barratry. But in addition to these two classes of actual 
total losses, which need no further elaboration, there is a third 
class which the Act refers to as ” where the subject-matter is 
... so damaged as to cease to be a thing of the kind insured.” 

In this third kind of actual total loss the interest is not alto¬ 
gether destroyed, and the assured is not deprived of that which 


* See Sect. 88. 
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remains—^which material may have considerable value. But the 
interest has been so changed in consequence of the misfortune 
that it has ceased to be of the kind (or specie) insured. Such 
losses often happen in connection with manufactured or delicate 
articles. For instance, hats, carpets, machinery, marble goods, 
and meat and other foodstuffs, can easily be damaged so as to 
cease to be rightly described by such names ; hats may become 
shapeless pieces of felt or straw; machinery may become 
nothing but a collection of spare parts on account of essential 
parts having been broken meat may cease to be fit for food, 
so that it can only serve the purpose, different from that 
intended and described, of the soap-maker or whoever may find 
the material of value ; and so forth with other articles according 
to their nature and the damage received. If the subject-matter 
insured does in this manner lose the character described by the 
term whereunder it was insured, that is, should its specie '' 
be changed by a peril insured against, then the underwriter is 
liable as for an actual total loss. Incidentally, it will be observed, 
this illustrates one aspect of the importance of careful definition 
in naming the interest insured in the policy.*-* 

An interesting example of total loss in consequence of an 
interest losing its specie—and illustrating an extension of the 
principle—is found in the important case of Roux v. Salvador, 
1836, where hides had been shipped from Valparaiso to Bor¬ 
deaux, and insured as such. As a result of heavy weather the 
vessel sprang a leak in consequence of which she put into Rio 
de Janeiro. The hides were there found to be so badly damaged 
by seawater that they were rapidly becoming putrid, and 
valueless as hides. And as they could not possibly have arrived 
at Bordeaux in specie they were prudently sold at Rio de 
Janeiro, and underwriters were held to be liable for an actual 
total loss, credit being given them for the amount realized by 
the sale. 

From this example, moreover, it is apparent that there are 
two methods, either of which may be adopted in recovering 

^ See “ Replacement Clause/* page 407. * See page 93. 
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such a loss from the underwriters. The underwriters can pay 
the assured a total loss and be subrogated by the assured to 
all rights and remedies in respect of the property/ so that 
what may be, or what has been realized for the goods is credited 
direct to them ; or, the underwriters may pay the balance after 
deducting the proceeds from the amount of the total loss. 
An agreed amount representing the value of the material which 
remains of the insured goods may be deducted as a matter of 
convenience when the assured desires to retain possession of the 
material. 

A settlement by this latter method—the payment of a total 
loss less proceeds—is known as a “ salvage loss ''—the amount 
or interest saved being known as salvage.''^ Such a settle¬ 
ment can only be by mutual consent, or as the result of the 
captain or other agent having acted prudently on their own 
initiative, and in the interests of those concerned, in realizing 
the goods on account of their condition short of destination. 
Ordinarily, a '' salvage loss " settlement is as broad as a total 
loss " settlement is long. But in certain cases the ownership 
of the property involves not only rights and remedies, but also 
liabilities such as warehouse or wharf charges, and these may be 
far in ^cess of the amount realizable by the sale of the property. 
In this case underwriters would naturally prefer to make 
settlement in such a way as to forego the '' rights " which in the 
ordinary way would be transferred to them with the property.* 
Salvage losses " are sometimes confused by assured with 
particular average losses," and sometimes, when goods are 
damaged (and, possibly, when it suits the assured's convenience, 
for market or other reasons), underwriters are expected to pay 
the difference between the damaged value (or the amount 
realized) and the insured value. This, of course, is quite wrong. 
Such a claim—that is, a " salvage loss "—can be made only as 
a form of total loss ; usually, when the goods are totally lost in 
the sense of having lost their specie in consequence of a peril 

^ See page i86, * See page 274. 
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insured against, or when they have been sold short of destina¬ 
tion on account of their inability to reach the destination in 
specie by reason of damage insured against, or—as will be 
considered later in the chapter^—^because there is a con¬ 
structive total loss of the interest.^ 

With regard to cases, referred to above, where the ship's 
captain or other agent of the assured merchant prudently 
realizes the goods on account of their inevitable total loss if 
carried on, or because they are already a constructive total 
loss, it is usual for the proceeds to be accounted for to the 
shipowner, who in turn accounts to the consignee to whom he 
contracted to deliver the goods. In this manner, therefore, 
claims for salvage losses—that is, for total losses, less proceeds 
—are fairly frequently made upon underwriters. 

As to the amount for which the underwriters are liable under 
a marine policy in respect of a total loss, this was discussed 
under the heading Measure of Indemnity " in Part I.® (Sect. 
67 and 68.) It was there seen that, firstly, reference has to be 
made to the '' insured " or ‘‘ insurable " value. The former is 
the name by which is known the value agreed in the policy 
beforehand, and which, in the absence of fraud, is binding on 
both parties. In a ‘‘ valued " policy, therefore, the liability 
of underwriters in the event of total loss is simply the propor¬ 
tion which the sum insured " bears to the insured value 
(provided the total sum insured, or the total of the sums 
insured should there be more than one underwriter, do not 
exceed that value) ; so that the assured may recover up to, 
but not in excess of the insured value. 

Should the policy be unvalued," no value having been 
agreed, what is called the " insurable " value has to be com¬ 
puted, and this is strictly limited by the Act (Sect. 16 (3)), 
as follows— 

In insurance on goods or merchandise, the insurable value is the 

^ See page 208. * Provided the goods arrive “ in specie,” there- 

* See page 44. fore, the assured should not delay to take 

delivery ; but see page 186. 
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prime cost of the property insured, plus the expenses of and incidental 
to shipping and the charges of insurance upon the whole. 

This value is regarded in the same manner as an agreed 
value would have been. Should the sum insured exactly 
correspond with this value, the assured can recover that 
amount. If, on the other hand, the sum insured is less than 
this value, he can recover only the lesser amount. If, however, 
tlie sum insured is greater than this value, he can only recover 
the amount corresponding with this value. His over-insurance 
cannot be held to benefit him. 

The policy is primarily a contract of indemnity. The 
assured can recover for a total loss no more than the insured 
value or the insurable value (as the case may be), notwith¬ 
standing that (in either case) the sum insured may be for a 
greater amount. The assured may, therefore, find that the 
indemnification is inadequate, {a) because the agreed insured 
value is too small, {b) because, no value having been agreed, 
the indemnity allowed by the insurable value is too small, or 
{c) because the sum insured is less than the insured or insurable 
value. 

The underwriter cannot be held liable for the expenses of 
proving'a total loss claim, as his liability under the policy is 
exhausted by the total loss payment, except in respect of 
successive losses and sue and labour charges,'' as explained 
in the previous chapter.^ 

The documents necessary in support of a total loss claim are 
considered at the end of the chapter. 

Constructive Total Loss 

Unless a different intention appears from the terms of the policy 
an insurance against total loss includes a constructive as well as an 
actual, total loss. (Sect. 56 ( 3 ).) 

Under this heading is found a far more complicated subject 

^ See page 187. 
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for consideration than the different forms of actual total loss 
discussed foregoing. It may be remarked, incidentally, that 
foreign law on this question is at variance in important respects 
with English law. Unlike cases of actual total loss, where the 
interest insured is destroyed, or lost completely, actually or 
in specie, with cases of constructive total loss the interest 
insured remains in existence and in specie, and the assured still 
has the rights of ownership therein. There is a constructive 
total loss of goods in the following cases, as conveniently 
summarized in the Act (Sect. 60 (i and 2))— 

Subject to any express provision in the policy, there is a constructive 
total loss where the subject-matter insured is reasonably abandoned 
on account of its actual total loss appearing to be unavoidable, or 
because it could not be preserved from actual total loss without an 
expenditure which would exceed its value when the expenditure had 
been incurred. 

In particular, there is a constructive total loss— 

(i) Where the assured is deprived of the possession of his . . . goods by 
a peril insured against, and (a) it is unlikely that he can recover the 
. . . goods, ... or (b) the cost of recovering the . . . goods . . . 
would exceed their value when recovered ; or . . . 

(iii) In the case of damage to goods, where the cost of repairing the 
damage and forwarding the goods to their destination would exceed 
their value on arrival. 

More specific examples of constructive total losses, conform¬ 
ing with the foregoing principles, are such as where cargo has 
been saved from a wrecked vessel, and landed, but where, on 
account of inaccessibility or exorbitant expense, it would cost 
more to get it to destination than it would be worth after arrival 
there. Another example is found in the case of Rodocanachi v. 
Elliott, where goods in the course of transit were held up in 
Paris during the seige of 1871, their release being so uncertain 
that the insured adventure could be said to have been frus¬ 
trated as a commercial proposition.^ The goods were still in 
existence, and would probably at some time have been free and 
accessible (as in fact they were very soon after the action was 
' But see “ Frustration Clause,” page 171. 
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commenced against underwriters). In this case, of course, war 
perils, the proximate cause of the frustration of the voyage, 
were insured against, and the circumstances obviously 
amounted to more than ordinary delay.^ 

Should a set of circumstances come into being, so that there 
exists what may be truly regarded as a constructive total 
loss of the interest, the Act (Sect. 6i) stipulates that the assured 
may at his option elect to treat the claim either as a total 
loss or as a partial loss. Partial (particular average) losses 
will be discussed in the next chapter. But assuming that 
the assured wishes to claim a total loss, he must expect 
to abandon his rights and interests in the property to the 
underwriter on payment of the claim. And this introduces 
a very important feature in connection with constructive 
total losses, namely, the notice of abandonment, including 
the consideration of the time of giving such notice, and its 
effect. 

At the time of payment of the total loss claim by the under¬ 
writer, the property itself, together with the rights of ownership 
and remedies against third parties, pass from the assured to the 
underwriter. (Sect. 63 (i), and Sect. 79 (i).)^ To make this 
position effective the underwriter may require a formal letter of 
subrogation in addition to the usual documents—^invoice, bills 
of lading, and insurance policy or certificate (adequately 
endorsed)—as will be seen at the end of the chapter. But as 
distinct from this actual abandonment of the interest itself 
at the time of payment of the claim, what is known as the 
“ notice of abandonment '' is necessary in cases of constructive 
total losses. As soon as reliable information is received, enabling 
a well-founded opinion to be formed, the assured must consider 
the advisability of tendering notice of abandonment to the 
underwriter (Sect. 62 (3)) ; or failing to do so, he may in 
consequence be able to claim only for a partial loss. Strictly, 
the only circumstance where such notice of abandonment is 

^ See page 81. * See page 186. 
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unnecessary, is when at the time the information is received 
no benefit could accrue to the underwriter by enabling him to 
take such action as he might consider necessary in averting 
or minimizing the loss. (Sect. 62 (7).) 

As an illustration the case of Thompson v. Royal Exchange, 
1812, may be taken. Wheat was submerged in a vessel for 
about a month, at the end of which time a part was landed, 
dried, and forwarded to destination. The assured would 
have been entitled to give notice abandoning his interest when 
it was under water ; but having failed to do this he was unable 
to substantiate a claim for total loss, so that he w^as indemnified 
only for a partial loss. In a recent case {Vactmm Oil Co. v. 
Union Insurance Society of Canton, 1926), petroleum had been 
shipped in tins and insured against total loss risks only; the 
vessel became a total loss, but a number of the tins were saved 
in damaged condition and sold short of destination. The 
assured claimed the shipment to have been either a total or a 
constructive total loss ; but the Court of Appeal held that 
although there was a constructive total loss, the underwriters 
were entitled to repudiate the claim because no notice of 
abandonment had been given. 

Although the assured should not act hastily upon insufficient 
evidence in giving notice, he must not bide his own time, 
waiting to see what may develop and what will suit him best— 
or what is the state of the markets—possibly to the prejudice 
of the underwriter’s interests. Indeed, delay in giving notice 
may be regarded as evidence of his election to claim only for 
a partial loss. {Parker v. Blades, 1808, etc.) In any case, 
should the determining conditions change, so that a construc¬ 
tive total loss is no longer supported, before his tender of 
abandonment has been accepted or an action commenced to 
enforce it, his opportunity will have passed. His claim to be 
indemnified for the loss will be dealt with in the light of sub.se- 
quent events, which may only enable him to recover a partial 
loss (if also insured against), instead of a total loss. This 
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would leave the damaged goods on his hands, which may not at 
all suit his convenience. The assured is, of course, perfectly 
entitled to await developments, but in doing so he must be 
prepared to accept the consequences, or rely upon the good¬ 
will of the underwriter in waiving the necessity of notice of 
abandonment. (Sect. 62 (8).) 

The notice, if given, should be unconditional and absolute, 
and, as Lord Ellenborough said in Parmeter v. Todhunter, 1806, 
it is preferable that the word '' abandon '' be used. It is also 
desirable that it be given in writing, and that the informa¬ 
tion upon which the decision to give the notice is founded 
be conveyed at the same time. These and other important 
features are summed up in the words of the Act (Sect. 62), as 
follows— 

1. Subject to the provisions of this section, where the assured elects 
to abandon the subject-matter insured to the insurer (where there is a 
constructive total loss), he must gjye notice of abandonment. If he 
fails to do so the loss can only be treated as a partial loss. 

2. Notice of abandonment may be given in writing, or by word of 
mouth, or partly in writing and partly by word of mouth, and may be 
given in any terms which indicate the intention of the assured to 
abandoHphis insured interest in the subject-matter insured uncon¬ 
ditionally to the insurer. 

3. Notice of abandonment must be given with reasonable diligence 
after the receipt of reliable information of the loss, but where the 
information is of a doubtful character the assured is entitled to a 
reasonable time to make inquiry. 

4. Where notice of abandonment is properly given, the rights of the 
assured are not prejudiced by the fact that the insurer refuses to accept 
the abandonment. 

5. The acceptance of an abandonment may be either express or 
implied from the conduct of the insurer. The mere silence of the 
insurer after notice is not an acceptance. 

6. Where notice of abandonment is accepted the abandonment is 
irrevocable. The acceptance of the notice conclusively admits liability 
for the loss and the sufficiency of the notice. 

7. Notice of abandonment is unnecessary where, at the time when the 
assured receives information of the loss, there would be no possibility 
of benefit to the insurer if notice were given to him. 

8. Notice of abandonment may be waived by the insurer. 
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9. Where an insurer has re-insured his risk, no notice of abandonment 
need be given by him (to the re-insurer). 

It may be added that no notice of abandonment is required 
in case of an actual total loss. (Sect. 57 (2).) 

The notice of abandonment in case of constructive total 
loss, however, does not settle the matter, for the underwriter 
may either accept or decline the offer. Like the notice he 
receives, the underwriter's reply should be precise, complete, 
and unconditional, and preferably in writing. Should the 
underwriter return no reply, his silence must be taken as a 
rejection of the preferred abandonment. (Sect. 62 (5) ; Pro¬ 
vincial Ins, Co. of Canada v. Leduc, 1874.) The underwriter 
having declined, the assured, wishing to enforce his claim for a 
constructive total loss, on the conditions then prevailing, 
should commence legal action immediately with the issuance 
of a writ against him. Failing to do this the assured must 
abide by the conditions, which may subsequently develop in 
relation to his goods ; but otherwise his rights will not be 
prejudiced. (Sect. 62 (4).) If, on the other hand, the under¬ 
writer has accepted the abandonment, the matter is at an end. 
The underwriter in due course pays the claim and takes 
possession of the goods, and notwithstanding the circumstances 
either at the time of notice or which may have subsequentlj^ 
developed, whether favourable or otherwise ; for the acceptance 
is irrevocable, in relation to both the assured and the under¬ 
writer. (Sect. 62 (6).) This may be illustrated by the case 
of Smith V. Robertson, 1814, where upon the capture of the 
insured vessel the assured tendered abandonment which was 
accepted by the underwriter. The vessel was subsequently 
recaptured, but the abandonment and its acceptance were held 
to be irrevocable. 

The course often followed to-day, however (especially with 
hull insurances), is for the underwriter to decline the offer of 
abandonment, but, at the same time, to agree to place the 
assured in the same position as though a writ had been issued 
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on the day of the reply. The effect of this latter agreement is 
important; for the conditions existing on the date when legal 
action is commenced determine, according to English law, 
whether there is a constructive total loss, any subsequent 
improvement being disregarded. {Ruys v. Royal Exchangey 
1897.) In this respect English law is different from that of the 
United States of America and of certain other foreign countries. 

In order that the interests of underwriters and the rights of 
the assured to indemnity shall not be prejudiced by either of 
the parties fearing to take action in protecting the property— 
as the assured, however, is under obligation to do (Sect. 78 (4)) 
—in case such action should be regarded as an act of ownership, 
or as an acceptance or withdrawal of abandonment, as the case 
may be, it will be remembered that the standard form of policy 
contains what is known as the '' waiver clause,'" which reads as 
follows— 

And it is especially declared and agreed that no acts of the insurer 
or insured in recovering, saving, or preserving the property insured shall 
be considered as a waiver, or acceptance of abandonment. 

These words were discussed in an earlier chapter.’ 

If, however, the notice of abandonment has been given by 
the assured but declined by the underwriter, and if before the 
writ is issued the underwriter, acting in the spirit of thewaiver 
clause," changes the circumstances of the loss, such action of 
the underwriter and the changes brought about by his efforts 
must not be taken into consideration in determining whether 
there is a constructive total loss, so that the interests of the 
assured are not prejudiced thereby. [Sailing Ship Blairmore 
v. Macreadie, 1898.) 

It has now to be discussed upon what basis is to be deter¬ 
mined whether there is a constructive total loss on account of 
the expense of repairing the damage, and of getting the goods 
to destination, if they are not already there. From intimations 
already given it will have been gathered that the insurance 

^ See page 132. 
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values do not enter into this calculation. (Sect. 27 (4).) The 
estimated market value of the goods as at destination —that is, 
the estimated gross ” damaged value (or the estimated 
wholesale value, freight, landing charges, and duty having been 
paid ; which is, therefore, similar to the actual ‘‘ gross '' value 
used in connection with particular average losses)^—this value 
has to be taken on the one hand, and compared, on the other 
hand, with the costs of reconditioning and reshipping, together 
with such extra freight as may be necessary to deliver the goods 
with the damage made good at destination. If the total of the 
latter expenses exceeds the amount the goods may be regarded 
as worth when delivered at destination, as above defined, then 
there is a constructive total loss. 

It is important to bear in mind, when the constructive total 
loss is dependent upon whether the expenses to be incurred 
will exceed the value of the goods upon arrival at destination, 
that only the additional freight may be taken into account— 
and not the original freight, although possibly not at the time 
paid, the goods not having been delivered. The freight orig¬ 
inally contracted for the voyage, whether paid in advance or at 
destination, is an ordinary commercial undertaking between 
the cargo-owner and the shipowner, and as such is no concern 
of the underwriter ; nor can it, in either case, and whether 
insured or not, be regarded in any way as a consequence of the 
peril which may have caused the misfortune. 

This was definitely decided in Farnworth v. Hyde, 1866, where 
a cargo of timber insured from Quebec to Liverpool was sold 
in consequence of the ship being caught in the ice with the 
freezing of the River St. Lawrence. It was found that the cost 
of getting the timber to destination, including the original bill 
of lading freight, payable at destination (and therefore not 
insured), would be greater than the estimated value on arrival. 
Acting prudently and as though uninsured, the owner author¬ 
ized the sale of the timber, and claimed from the underwriters 


^ See imge 224. 
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a total loss, less the proceeds of the sale. After contrary decisions 
in the lower Courts, it was ultimately decided in the House of 
Lords that the original freight could not be taken into account 
in determining whether there was a constructive total loss.^ 

Whether or not the cargo when delivered at destination will 
be worth the freight originally contracted to be paid by the 
merchant, is not the concern of underwriters, and except as it 
may be included in the value insured it does not enter into the 
contract of insurance as one of the liabilities of which under¬ 
writers relieve the assured. 

As pointed out by some authorities, this appears to conflict 
with the principle generally applicable in the guidance of the 
assured that he should act in the event of loss or misfortune as 
though uninsured ; for if the original freight (possibly to be 
paid at destination and only on delivery of the goods), together 
with the expenses of reconditioning, reshipping, etc., exceed 
the estimated value of the goods when delivered, the prudent 
uninsured owner would certainly not continue the adventure, 
but would realize his property forthwith. But the insured 
cargo-owner in this respect must observe that underwriters 
will not be liable in the circumstances on the grounds of con¬ 
structive total loss, unless the estimated value of the goods at 
destination is less than the additional expenses to be incurred 
in consequence of the peril insured against. This, of course, will 
exclude the original freight, as well as landing or other expenses 
which would be incurred at destination whether the goods 
arrive in sound or damaged condition. On closer examination, 
therefore, the apparent conflict with the principle that the 
assured should act as though uninsured does not really exist. 
The fallacy arises through confusing the ordinary commercial 
liabilities of the assured with those due to " maritime perils 
which are assumed by the underwriter. 

When the existence of a constructive total loss has been 

‘ The Editors of Arnould (1922 edition) submit, however, to the contrary, 
that the Act (Sect. 60) may have altered the law in this respect. 
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determined, either by comparison of the value of the goods as at 
destination with the expenses necessary to recondition and 
deliver them there, or, in the alternative, when the assured is 
deprived of the possession of his goods, or when they are 
reasonably abandoned on account of their actual total loss 
appearing to be unavoidable—underwriters are liable as for 
an actual total loss. In any of these circumstances, therefore, 
underwriters are liable for their sums insured, in relation 
with the insured (or insurable) values, in the same manner, 
and subject to the same qualifications, as have already been 
discussed in connection with actual total losses.^ 

Supporting Documents, etc. 

It now requires to be stated, in respect of actual and con¬ 
structive total losses (including salvage losses), what documents 
are necessary in substantiation of the claim. The policy (or 
certificate) of insurance, the invoices and the bills of lading are, 
of course, always necessary as evidence of the contract of insur¬ 
ance, its terms, and of its correspondence with the facts con¬ 
cerning the interest, voyage, vessel, etc. Furthermore, when 
the loss is due to the total loss of the vessel, or other accident, 
a copy of the protest (if any) is required. This is a statement by 
the master, or by such member of the crew as has been saved, 
and sworn before a Notary or Consul. And in the event of 
there being anything of the subject-matter insured remaining 
(an actual or constructive ** total loss" having occurred, 
nevertheless, as explained above), or should there be any 
rights or remedies in respect of the interest or against third 
parties who may be responsible for the loss, then a formal 
Letter of Subrogation ^ will also be asked for. If the property 
should have been sold (in circumstances such as those set out 
above), the bill of sale, or other equivalent document, should 
be presented to the underwriter with the other documents in 
support of the claim. 

^ See page 207. 


* See page 187. 
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The insurance policy (or certificate) and the bills of lading 
should be endorsed by the assured, so that the property and 
the rights in respect of it, as represented in the documents, may 
be effectively transferred to the underwriter on payment of the 
total loss.i For this reason the underwriter will retain them 
in his possession. 

^ See page i86. 



CHAPTER III 


PARTIAL LOSSES 
(PARTICULAR AVERAGE, ETC.) 

Any loss other than a total loss ... is a partial loss.’' 
(Sect. 56 (i).) Or, to state the matter conversely, ** partial 
losses may be defined as embracing all claims under the marine 
insurance policy other than the different kinds of total losses 
which were discussed in the previous chapter. The different 
kinds of partial losses for which underwriters may be held 
liable, subject to the terms of the policy and the loss having been 
proximately caused by a peril insured against, may, therefore, 
be summarized as follows— 

1. Particular average losses (a) damage and depreciation, 
(b) total losses of part. 

2. Particular charges (or special charges, and including sue 
and labour charges). 

3. General average losses (sacrifices, expenditures, contri¬ 
butions, etc.). 

4. Salvage charges. 

It is proposed to consider particular average losses in this 
chapter. The remaining classes of partial losses will be dis¬ 
cussed in subsequent chapters in the order named. 

Particular Average Losses 

A particular average loss is a partial loss of the subject-matter 
insured, caused by a peril insured against, and which is not a general 
average loss. (Sect. 64 (i).) 

To understand clearly this definition of '' particular average 
losses it is necessary first to classify partial losses as a whole 
into (a) those which arise from the loss of or damage to the 
subject-matter itself, namely, particular average losses, and 
general average losses (sacrifices, etc.) ; and [b) those which 
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arise from various kinds of charges or expenses, and which are 
incurred in securing the safety or preservation of, or in recon¬ 
ditioning, the subject-matter insured—namely, particular 
charges, salvage charges, and general average (contributions, 
etc.). Apart from these charges altogether, therefore, par¬ 
ticular average losses are those partial losses of the subject- 
matter insured caused by a peril insured against, and in contra¬ 
distinction from general average losses which are directly 
due to an act of man in time of peril. 

In defining the expression particular average loss,'' more 
closely, it has first to be confessed that the original meaning 
of the word '' average is unknown. Its vagueness and some¬ 
what indefinite use have made necessary the employment of 
the cumbersome expression particular average loss." The 
word " average as here employed has not the common signi¬ 
ficance of the mean of unequal quantities ; in which sense, 
however, it is used in fire insurance. ^ The word " particular " 
may be regarded in contradistinction to the word " general.'* 
As will be seen later, ^ " general average losses " refer to sacri¬ 
fices or expenditures made or incurred deliberately in order to 
avert ^threatened disaster to the adventure as a whole, to¬ 
wards Which in accordance with maritime law the various 
interests—ship, freight, and cargo—are called upon to con¬ 
tribute. On the other hand, particular average losses" 
refer to loss or damage to the particular interest insured, 
caused by a peril insured against and pertaining to that interest 
alone. 

For ordinary purposes particular average losses may be 
understood to include damage to, and depreciation and partial 
loss of the subject-matter insured, and caused by maritime 
perils. Their recovery from underwriters will depend upon the 
terms of the policy and the perils insured against. vSuch losses 
may arise in consequence of shipping accidents—the stranding, 
sinking, burning, or collision of the vessel, etc.—or from lesser 

^ See page 404. • See page 247. 
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causes involving loss or damage by seawater, or lire, etc., and 
including any special risks covered by the policy on sea or 
land. 

%/ Before proceeding to consider particular average losses as 
more commonly undei stood—damage and depreciation— 
special reference may be made to those which arise through 
total loss of part interests, which have already been referred 
to in connection with total losses. ^ There are certain condi¬ 
tions relating to the insurance contract which determine 
whether a loss of this character is to be regarded as a total 
loss or as a particular average loss. Assuming in the first 
instance that the property is insured under one value for the 
whole, and that it is all of one kind, quality or description, a 
total loss of part gives rise to a particular average loss, common 
examples being where bags of sugar are completely washed 
out,*' or where bales or packages are lost overboard from the 
slings in loading, etc. In Hills v. London Assurance, 1840, 
for instance, wheat was shipped in bulk, some of which was 
pumped out during a storm. This was held to constitute a 
particular average loss. 

The importance of this matter rests in the common practice 
of effecting insurances covering total loss, general average, 
etc., but including particular average only in the event of 
certain eventualities—the stranding or other casualty to the 
vessel—in which case, of course, part interests, though com¬ 
plete packages, can be totally lost and yet be unrecoverable 
under the policy. {Ralli v. Janson, 1856.) The Memorandum*-* 
may be recalled as an outstanding example of such limitation 
in respect of particular average. The Institute F.P.A. 
clause,"^ however, though making the recovery of particular 
average losses subject to the occurrence of certain eventualities, 
specially exempts from the limitation '' any package or pack¬ 
ages which may b^ totally lost in loading, transhipping, or 
discharge." 

^ See page 203. 


* See page 140. 


* See page 181. 
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Where, however, the insured value is divided by specification 
or by express statement in the policy, or where the interest 
insured is composed of different kinds (species), qualities, or 
descriptions—in which case the insured (or insurable) value 
may be apportioned—the technical definition of the claim 
against underwriters may thereby be completely changed. As 
seen in the previous chapter,^ where the value is or may be 
apportioned in this manner, each division of the interest must 
be considered separately. In these circumstances, therefore, 
a total loss of a part which is separately valued, or to which 
a separate value may be allotted, as defined in the Act (Sect. 
72), may be recoverable from underwriters as a total loss, instead 
of as a particular average loss. As such a loss ceases to be 
particular average, the limitations of the Memorandum, the 
F.P.A. clause, or other particular average warranty or condition 
do not apply to it. (Sect. 76 (i).)‘^ 

This may result in underwriters being liable under a '' Total 
Loss Only policy on goods, merchandise, or other general 
designation of interest, for a total loss of part; which, but for 
the apportionment of the value, allowable in the circumstances 
describ^, would constitute a particular average loss, and, as 
such, wduld be excluded from the insurance. So also under a 
'"Free from Particular Average policy,''® in similar circum¬ 
stances, a total loss of part would be recoverable, irrespective 
of any special inclusion, and notwithstanding that the warranty 
remained unbroken. This is what underwriters found in Duff 
V. Mackenzie, 1857, where a captain's effects were insured 
'' Warranted free of all average," ® and in Wilkinson v. Hyde, 
1857, connection with a similar insurance on an imigrant’s 
effects, no specification of interests or separate valuations 
appearing in either policy. The apportionment of value, and 
consequent recovery in respect of the parts lost, was possible 
because the interest insured was composed of different species. 

In the event of the underwriter being liable for a total loss 

^ See page 203. * See page 229. * See page 153. 
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of part (whether as a total ’’ or particular average loss), 
the claim is to be settled on the same basis as for a total loss 
of the whole interest. That is, the value of the part lost having 
been obtained in proportion with the valuation of which it 
forms a part, the underwriter is liable for such proportion as 
applies to the sum he insured. (Sect. 71 (i and 2).) Of course, 
as in the case of total losses, the valuation referred to is the 

insured or insurable value according to whether the 
policy is valued '' or unvalued.''^ The Act (Sect. 72) lays 
it down, however, that where the value may be apportioned over 
different species, qualities, or descriptions of goods (as above 
described), the insurable value, namely, the prime cost, plus 
expenses of shipping, freight if paid, and cost of insurance— 
is to be taken as the basis in ascertaining the proportionate 
relation of each part; but that when the '' prime cost'' is not 
available the net arrived sound value may be taken for tJie 
purpose of apportionment. 

v^Coming now to those cases where goods are delivered in a 
damaged condition, or where their value at destination is 
depreciated, caused by a peril insured against (which losses are 
more commonly understood when ** particular average '' is 
referred to), the amount of the claim for which the under¬ 
writer is liable has to be determined upon the basis of a 
comparison between the gross sound and damaged values. 
This forms the outstanding characteristic of particular 
average claims. 

This basis of adjustment is often the cause of confusion in 
the minds of assured unaccustomed to marine insurance, who 
sometimes think underwriters should indemnify them in respect 
of the difference between the price the damaged goods realize, 
or may be said to be worth, at destination, and the insured 
value. But this would be contrary to marine insurance practice 
and law in regard to particular average losses, such a basis of 
settlement being permissible only where, as previously seen, ^ 
^ See page 45. * See page 206. 
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a total loss is settled as a salvage loss '' ; usually, when the 
goods have been prudently realized short of destination. 

Were particular average losses to be settled on this basis, 
the underwriter would be involved in a rise or fall of market. 
In the event of a falling off in the demand for the goods having 
taken place, the price realized would be small, not only on 
account of the damage but also on account of poor market, 
so that for the latter reason the difference between the price 
realized and the insured value would be greater. On the other 
hand, with a good market the difference would be smaller : 
the price realized for the damaged goods would be relatively 
more, and possibly might fully counterbalance any deprecia- 
tion due to the damage. Apart from what might be considered 
unfairness to the assured, or to the underwriter (as the case may 
be), such market risks—such commercial risks—are outside 
the scope of the marine insurance policy. 

The correct method of arriving at the degree of depreciation 
and the measure of indemnity under the policy in the event of 
particular average loss, is definitely stated in the Act (Sect. 
71 (3 and 4) ), as follows— 

Wher^‘ the whole or any part of the goods or merchandise insured 
has been delivered damaged at its destination, the measure of indemnity 
is such proportion of the sum fixed by the policy in the case of a valued 
policy, or of the insurable value in the case of an unvalued policy, as 
the difference between the gross sound and damaged values at the place 
of arrival bears to the gross sound value. 

“ Gross value ” means the wholesale price or, if there be no such 
price, the estimated value, with, in either case, freight, landing charges, 
and duty paid beforehand ; provided that, in the case of goods or 
merchandise customarily sold in bond, the bonded price is deemed 
to be the gross value. ** Gross proceeds " means the actual price 
obtained at a sale where all charges on sale are paid by the sellers. 

It may be observed incidentally that this method of ascer¬ 
taining the ratio of the loss ignores for the time being the value 
which serves the more immediate purposes of insurance. That 
is, the gross sound and damaged values have nothing to do with 
the insured (or insurable) value. But having obtained the 
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ratio—the percentage—of damage or depreciation by this 
independent comparison, the same is applied to the insurance. 

The ascertained percentage is applied to the insured value 
(or the insurable value if the policy is unvalued).^ Of the 
amount thus obtained the underwriter is liable for that propor¬ 
tion which his sum insured bears to the insured (or insurable) 
value. This would mean that where the sum insured and the 
insured value correspond exactly (as they usually do), the 
underwriter is liable simply for the percentage (which was 
ascertained by comparing the gross sound and damaged values) 
of the sum insured. 

The principle in the adjustment of particular average losses 
(damages), in accordance with which the loss ratio must first 
be ascertained by the comparison of the sound and damaged 
values independently from the insurance, was finally estab¬ 
lished in English law in the well-known case of Lewis v. Rucker, 
in 1761. In his judgment Lord Mansfield gave the following 
illustration: '' Suppose sea-damaged goods valued at £30 in 
the policy to arrive at a market where, had they arrived sound, 
they would have sold for but arriving damaged, they only 
sell for —here is a depreciation of £10, or a fifth of their 
sound value ; the underwriter must pay a fifth of the value in 
the policy, that is £6.” 

The further principle that gross sound and damaged values 
shall be compared in ascertaining the ratio of loss was first 
definitely settled in 1802, in Johnson v. Sheddon, The results 
of both of these outstanding cases are now embodied in the 
Marine Insurance Act of 1906, as quoted above. 

The difference between gross and net values is made up of 
the freight, landing charges, duty paid beforehand, and charges 
on sale (if any)—all that is additional to the goods themselves, 
including profit, in making up the wholesale price. These market 
values of the goods after the additional charges have been paid 
at destination, represent the fairest estimate of their true value 

i See page 45, 
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at the end of the adventure—and of what would have been their 


true value had they arrived there in sound condition—and 
serves as the most equitable basis for comparison. The com¬ 
parison of gross damaged value with gross sound value does 
not interfere with the basis of insurance, but provides a loss 
ratio independently calculated. On account of the charges 
(included in the gross values) being present as constant factors 
in both the damaged and sound values, the comparison results 
in a smaller percentage—^in favour of the underwriter—than 
if net values were compared, but this fact is purely incidental. 

The most straightforward way of ascertaining the damaged 
value of goods is by sale (although damaged goods seldom have 
as good a market relatively as goods in sound condition— 
which, also incidentally, is prejudicial to the underwriter's 
interest). The amount realized by this means, that is, the 
** gross proceeds," represents the " gross damaged value," when 
the goods are sold on the understanding that the charges— 
freight, landing charges, duty, and charges on sale—^have been 
paid by the seller, and therefore embraced in the selling price. 

The following statement and example, therefore, represents 
the method of ascertaining the loss ratio to be applied to the 
insurant policy in determining the underwriter's liability in 
respect of particular average (damage)— 


" Wholesale Price ” 
(estimated) of 
Goods on arrival 
if they had been 
in sound condition. 


Price of Goods (if buyer were to be 
liable to pay charges) . . . say 


Charges (freight, landing charges, duty 
and charges on sale) . . . say 

'' Gross Sound Value ** (or " Gross Proceeds " of Goods if 
they had been in sound condition), therefore, 

Price of Goods (if buyer were to be liable 
to pay charges) . . . say 


Wholesale Price " 
(actual) of Goods 
on arrival in 
damaged condition 


Charges (freight, landing charges, duty 
and charges on sale) . . . say 

“ Gross Damaged Value ** (or ** Gross Proceeds ’* of 
Goods in damaged condition), therefore 


£200 


£50 

—£250 
£50 

£50 


£too 


Amount of " Depreciation,therefore ..... 


£iSO (the amount of the depreciation) equals 
60 per cent of £250 (the gross sound value). 
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In order to illustrate the application of the above ratio of 
particular average loss to insurance, let it be further supposed 
that these goods were insured for " £300, so valued/' The 
underwriter would be liable for 60 per cent of £300, which 
equals ;£i8o. 

Alternatively, supposing the goods were insured for only 
£22$, so valued," the underwriter would be liable for 60 per 
cent of £225, which equals £135. 

From these alternative applications of the loss ratio it is 
apparent that the underwriter pays more (£180) or less (£135) 
than the amount of depreciation (£150) as calculated on the 
gross values at destination, according as to whether the insured 
value is for a greater (£300) or lesser (£225) amount than the 
gross sound value (£250). It has been assumed that the policy 
was " valued " (otherwise the " insurable " value would have 
to be calculated), and, further, it has been assumed that the 
sum insured corresponded with the insured value (that is, 
that the policy was " so valued.") The effect of these further 
complications has been discussed previously.^ From the simple 
illustrations given may be observed the importance of being 
fully insured by the fixing of an adequate insured value, as well 
as by a corresponding sum insured. 

But reverting to the percentage of particular average 
depreciation, ascertained by comparing the gross sound and 
damaged values at destination, it is not always convenient or 
desirable to obtain this percentage by selling the goods. Where 
for instance, goods are of a special nature, manufactured, 
possibly, for a particular firm who may desire to retain them 
even though damaged, a percentage is sometimes obtained by 
other means—^upon the same fundamental principles as set out 
foregoing, however. An independent surveyor (or assessor) is 
sometimes appointed in agreement with the assured and the 
underwriter, or by Lloyd's agent at the place of destination, 
or by the Salvage Association ^ when instructed to do so. The 

^ See page 45. • See page 185. 
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surveyor issues a report in which he states the percentage of 
depreciation from his knowledge of the market prices and of 
the condition of the goods insured. With certain commodities, 
underwriters frequently accept a similar estimation of the 
depreciation given by produce brokers of high standing. In 
other cases, the cost of reconditioning goods at destination is 
conveniently taken as the amount of particular average damage, 
when it is customary for underwriters to pay the amount in 
full, without reference to the values—^providing, of course, that 
the damage thereby remedied was recoverable under the policy 
and amounted to the required franchise (if any).^ 

Certain interests have recognized methods of treatment in 
the event of damage. For instance, with cotton the damaged 
outside of the bale is often picked off, leaving the undamaged 
interior to be sold separately as sound, the loss thus ascer¬ 
tained being known as a “ pickings claim. In like manner, 
damaged coffee is skimmed from the undamaged coffee in the 
same bag, giving rise to what is known as a '' skimming " 
claim. With claims of this character underwriters customarily 
ignore any particular average franchise in the policy.^ 

Some interests when wetted gain in weight through absorp¬ 
tion of tf e water. Underwriters must not be prejudiced on this 
account in connection with claims for particular average in 
respect of part of the consignment: proportionate allowance 
must be made, and landing weights must be reduced accord¬ 
ingly when the proportion of the total consignment wetted and 
damaged is ascertained. Various customs in reference to these 
matters, especially in regard to cotton, wool, and tobacco, are 
described in Nos. 57 to 59 of the Rules of the Association of 
Average Adjusters.® 

It may also be observed that the Act (Sect. 71 (4)) as quoted 
at length above, following an old custom of Lloyd's (later 
adopted as a rule—^No. 54—^by the Association of Average 
Adjusters), states that “ in the case of goods or merchandise 

^ See page 231. * See page 231. * See page 376. 
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customarily sold in bond'*—such as tea, tobacco, cohee, wine, 
and spirits—the bonded price is deemed to be the gross value." 
The use of the bonded price instead of the gross value (which is 
a duty-paid value) is a matter of business convenience. The 
assured (the seller) is not concerned in such cases with the duty 
to be paid later by the buyer on the release of the goods. With 
the minimum of variation from the general rule this practice 
enables the claim to be disposed of without delay. 

Particular Average Warranties, etc. 

Reference has already been made in this chapter to the 
Memorandum of the policy and the " F.P.A." clause. Each is 
an outstanding example of the particular average warranties 
which now frequently form parts of marine insurance contracts. 
Indeed, as seen, when the detail of its wojjjjjjg was discussed,^ 
the Memorandum may now be regarded as part of the printed 
policy-form. It will be remembered that the various cargo 
interests are thereby classified into three divisions, each with 
different particular average conditions according to the sus¬ 
ceptibility of damage of the interests composed, as follows— 

1. Corn, fish, salt, fruit, \ Warranted free from particular average unless 

flour and seed. ) the ship be stranded. 

2. Sugar, tobacco, hemp, t Warranted free from particular average unless 

flax, hides, and 1 the ship be stranded, or, unless amounting to 

skins. ( 5 per cent. 

3. All other goods. ( Warranted free from particular average unless 

1 the ship be stranded, or, unless amounting to 
( 3 per cent. 

The " Institute F.P.A," clause, as was seen when its details 
were discussed,* when incorporated in the policy excludes 
particular average altogether, unless the vessel or craft be 
stranded, sunk, or burnt, or, unless the particular average 

may reasonably be attributed to fire, collision or contact of the vessel 
and/or craft and/or conveyance with any external substance (ice 
included) other than water, or to discharge of cargo at port of distress. 

Many policies, of course, are subject to special particular 

* See page 140. s See page 181. 
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average clauses or conditions. Indeed, according to modem 
practice, policies may be roughly divided into two classes— 
namely, F.P.A.'" policies and '' W.A/' policies—the latter 
(with particular average) denoting those where particular 
average losses are payable irrespective of whether the ship 
meets with misfortune. Within this latter class will be found 
examples which further extend the policy to include loss and 
damage to causes other than those related to “ maritime 
perils/' the most comprehensive of which are sometimes known 
as '' all risks " policies. These special policies, also the risks 
of theft, sweat, leakage, breakage, etc., have received previous 
notice.^ Partial losses of the subject-matter insured from these 
causes, though embraced within the legal definition of par¬ 
ticular average losses," are usually in practice referred to 
specifically as " theft losses," " sweat losses," and so forth. 

The inclusion of particular average by means of special 
wording is often accomplished by following the model of the 
Memorandum in the second and third categories ; that is, 
particular average is stated to be recoverable if amounting to 
3 per cent, 5 per cent, or other specified percentage. Further, 
the intgrest insured is often divided into sections, known as 
" series,^' the effect of which is to cause the franchise (as the 
percentage is called) to be reached more readily in respect of 
each series than would be done in relation with the whole, 
especially where a large quantity is concerned. 

The division of interests into series for particular average 
purposes are of endless variety, varying not only from interest 
to interest, but also with the same interests, varieties of pack¬ 
ing, and with localities of origination. To give some idea of 
the variations in regard to different interests, the following 
examples may be given : Coffee may be insured "To pay aver¬ 
age on each 50 bags running landing numbers," etc. ; cocoa, 
" on each 10 bags " ; cotton, " on each 10 bales," or " on each 
bale " ; hides, " on each 1,000 hides," or " on each bale " ; 

* See page 155. 



PARTIAL LOSSES 


231 


jute, on each 250 bales ; opium, on each chest''; pepper, 
on each 50 bags ; rice, “ on each 50 bags ; silk,'' on each 
bale ''; skins, on each bale,'' or “ on each 3 bales " ; sugar, 
on each 20 bags," or " on each 50 bags," etc. ; tallow, " on 
each package," etc. ; tea, on each 10 chests, 20 half-chests, 
or 40 boxes " ; tobacco, on each 10 hogsheads," etc.; wool, 
" on each bale," or " on each 5 bales," and so forth. 

The introduction of series was due to the extension of modem 
commerce. Larger vessels, larger transactions, resulted in 
larger consignments and larger values at risk in a single ship's 
bottom. It therefore became possible for there to be a par¬ 
ticular average loss of considerable amount, though less than 
the 3 per cent, or other stipulated franchise, and contrary to 
the original intention of thereby excluding small claims ; for 
it is obvious that the larger the consignment and value, the 
larger will be the claim required by a constant franchise. When 
the modification by means of series was introduced to meet this 
situation, the intention was to form series corresponding with 
each £100 value. With many interests this division of values 
for particular average purposes still remains, and it is found 
convenient with some so to state the matter instead of by 
reference to so many packages, bales, etc. For instance, 
turmeric and myrobalans are commonly insured " To pay 
average if amounting to 3 per cent on each £100 value." Under 
the stress of competition, however, this minimum, intended to 
be general, is not infrequently departed from, so that interests 
are often insured on series of smaller value, and even " To pay 
average irrespective of percentage." 

The importance of series, or other division of the subject- 
matter insured and the value, is in that the franchise of the 
Memorandum, or other franchise specially named in the policy 
—^for instance, " To pay average if amounting to 5 per cent, 
on each 250 bales, running landing numbers"—may be 
reached on any such part by itself much more readily than by 
averaging the damage over the whole shipment, as would 
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otherwise have to be done. To illustrate, of interest insured 
under the foregoing average conditions, one series may possibly 
be damaged to the extent of 4 per cent, another 6 per cent, 
another 10 per cent, and the remainder of, say, 15 series of 
250 bales, in all, may be entirely free from damage. By reason 
of the division of the interest into series, the 6 and 10 per cent 
particular averages would be recoverable from underwriters, 
but the 4 per cent would not (their liability being determined 
by a 5 per cent franchise). But were there no division of the 
interest into series—^particular average being payable, simply, 
if amounting to 5 per cent on the whole—there would be no 
recovery at all; for the same damages calculated on the whole 
3,750 bales (15 X 250 = 3,750) represents only per cent, 
and does not reach the stipulated franchise. 

In order to illustrate another aspect of the matter, let the 
example be varied so that the total interest be composed of 
only four such series of 250 bales each, the percentage of 
damage being, 4, 6, and 10 per cent, as before, the remaining 
one series being alone undamaged. Particular average being 
payable if amounting to 5 per cent on each series, the 6 and 10 
per cen^would be recoverable and the 4 per cent unrecoverable, 
as before, taking each series by itself. But it wll be observed 
in this latter example that the damage averaged over the whole 
interest insured—that is, ignoring the series divisions—amounts 
to 5 per cent. Would, in such a case, the whole of the particular 
average be recoverable ? If not, of course, the division of the 
interest and value, intended for the benefit of the assured, 
would sometimes be to his detriment. 

The average clauses of some policies add the words separ¬ 
ately or on the whole ''; that is, To pay average if amounting 
to . . . per cent, on each , . ., separately or on the whole'* 
In such cases the matter is quite explicit. But these added 
words are not altogether necessary, for it has been held {Huge- 
dorn V. Whitmore, 1816) that a clause intended to benefit the 
assured may not be applied so as to work to his disadvantage. 
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Jn any case, in practice the assured would recover particular 
average in respect of each series separately or on the whole, 
whichever method suited him best. 

Before dismissing the subject of series, mention should be 
made of what are known as tailseries. As this term 
implies, when there is one or more bags, bales, or other units, 
insufficient to make up a complete series, such a tail series is 
dealt with by itself as though it were a complete series. Further¬ 
more, it may be mentioned that when underwriters granted the 
concession in respect of series, their intention was that the bales 
or other units should be landed in due order—as expressed in 
the words running landing numbers.** However, it is now 
very general for damaged packages to be set aside in the hold 
of the ship to be landed last. The general effect of thus bring¬ 
ing all the damage within the last series is to make underwriters 
liable; whereas, often, were the damaged packages to have 
been landed in their natural order, thereby spreading the dam¬ 
age over several series, the required franchise would not have 
been reached. But from other points of view the segregation 
of the damaged goods as soon as possible is not a bad thing. 
In any case the custom is now so general and established that 
underwriters are generally prepared to recognize it. 

With regard to particular average franchises, and in ascer¬ 
taining whether the amount of damage by this means specified 
as necessary has been reached, it must always be borne in mind 
that no expense, or other class of claim, may be added. The 
particular average must be considered entirely by itself in 
determining whether the stipulated percentage has been 
attained. This important requirement is set out expressly in 
the Act (Sect. 76 (3 and 4)), as follows— 

Unless the policy otherwise provides, where the subject-matter 
insured is warranted free from particular average under a specified 
percentage, a general average loss cannot be added to a particular 
average loss to make up the specified percentage. 

For the purpose of ascertaining whether the specified percentage 
has been reached, regard shall be had only to the actual loss suffered 
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by the subject-matter insured. Particular charges and the expenses 
of, and incidental to, ascertaining and proving the loss must be 
excluded. 


Documents, etc. 

In order to establish the underwriter’s liabihty for a particular 
average loss, the documents to be presented include, firstly, 
the poUcy (or certificate) of insurance—^which should be en¬ 
dorsed if presented by other than the original assured—the 
bills of lading and the invoices for the whole shipment. If the 
particular average is recoverable from the underwriter only in 
the event of the stranding of the vessel, or other accident, or 
by reason of heavy weather or other special circumstance 
(according to the terms of the policy), a copy of the Master’s 
Protest, or an Extract from the Ship’s Log Book should be 
supplied. In evidence of the amount of the particular average 
claimed, and, incidentally, showing the franchise (if any) to 
have been reached, a Survey Report issued by recognized 
surveyors (preferably nominated in agreement with the under¬ 
writer, or his agent, or Lloyd’s agent, if at a foreign destina¬ 
tion),^ or certified statements of brokers of repute in special 
trades ^d according to the method of determining the amount 
of loss. When the loss is determined by the sale of the damaged 
goods, the Bill of Sale, or other similar document, will furnish 
the " gross proceeds ” for comparison with the gross sound 
value, as previously discussed. 

When landing weights are needed for comparison with 
shipping weights, and for making any necessary allowance (as 
explained above), the documents giving such details are also 
required. If any liability rests against a third party for the 
damage, on pajnnent the underwriter may require a formal 
letter of subrogation in respect of the rights and remedies, in 
order that he may secure the assistance of the assured in any 
necessary proceedings. * 

It has already been stated that the particular average loss 
^ Siie page 185. • See page 186. 
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must be considered entirely by itself in determining whether 
the franchise (if any) has been reached. The same remarks 
apply to the exclusion of the cost of proving the claim. Survey 
fees, the cost of certificates, and the adjuster’s fee—^should a 
professional average adjuster^ be engaged in making up a 
statement—cannot for this purpose be included in the claim. 
When the claim has been proved to be recoverable from the 
underwriter, however, it is usual for such “ extra charges ” 
to be paid in full, without reference to the values, and in addi¬ 
tion to the claim proper. On the other hand, should there be 
no liability upon the underwriter for the particular average loss, 
he cannot be called upon to pay the fees and expenses incurred 
by the assured in arriving at that conclusion. [Lysaght v. 
Coleman, 1895.) 

^ See page 254. 



CHAPTER IV 

PARTICULAR CHARGES 

The next kind of claims to be considered are those known as 
“ Particular Charges ”—sometimes called " Special Charges ” 
—which are defined in the Act (Sect. 64 (2)), as follows— 

Expenses incurred by or on behalf of the assured for the safety or 
preservation of the subject-matter insured, other than 'general average 
and salvage charges, are called particular charges. . . . 

Particular charges are expenses incurred by the assured or 
his agent—often the ship’s captain—^where necessary in con¬ 
sequence of loss or misfortune occurring short of destination ; 
such as special landing charges, the cost of reconditioning 
the goods, or of warehousing or reshipping them to destination. 
It should be observed that reconditioning goods short of 
destination (to make good the damage and in order that further 
deterioration may be prevented or that reshipment may be 
made possible) is different from similar action in reconditioning 
goods after deUvery in their damaged state at destination. As 
seen iff the previous chapter,* in the latter circumstances the 
cost of such reconditioning serves as the basis for the estimation 
of the damage itself, and would constitute a particular average 
loss. 

Particular charges are, therefore, incurred short of destina¬ 
tion, in respect of the particular interest insured, and following 
upon some loss or misfortune. 

Though not material loss of or damage to the insured prop¬ 
erty, particular charges represent actual loss to the assured 
which is definitely related to the property and to the perils 
insured against. In respect to insurances of goods they are 
incurred either in preventing or minimizing material loss or 
damage, or as a consequence of material loss or damage ; for 

* See page 228. 
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which the underwriter would have been, or is, liable by the 
terms of the policy. 

Particular charges were discussed in connection with the 
'' sue and labour clause,"'^ which forms part of the standard 
form of policy, where they were also compared with other 
kinds of expenses for which the underwriter may be liable 
(namely, general average contributions and salvage charges). 
They have also been contrasted with those claims which arise 
from material loss of or damage to the goods (total and par¬ 
ticular average losses), the subjects of the previous two chap¬ 
ters. Apart from the more technical aspects of the subject, 
it will, therefore, only be necessary to summarize the previous 
references here. 

From considerations already discussed, it is clear that 
particular charges form a special and distinct class of claims 
under the marine insurance policy, and in their adjustment 
must receive separate consideration, even when incurred in con¬ 
junction with general average or other kind of loss. Especially, 
they must not be confused with particular average losses. 

Particular charges are for this reason recoverable under the 
policy with complete disregard to any particular average 
franchise.^ For the same reason, where the insurance is 

Warranted free from particular average," particular charges 
may be recoverable, the only condition being that the particular 
charges were incurred in order to avert or minimize, or as a 
consequence of, a loss covered by the policy. At first this may 
be found a little obscure. 

To illustrate, therefore, where (as under the Memorandum 
in the first category of interests)® particular average is not 
covered " unless the ship be stranded," particular charges are 
not recoverable unless expended to avert a total loss of the 
interest, or, unless expended in connection with a particular 
average loss which would have been recoverable—^that is, the 
vessel having stranded. {Great Indian Peninsular Railway Co. 

^ See page 125. ■ See page 231. » See page 141. 
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V. Saunders, 1861; and Booth v. Gair, 1863.) ^ The ordinary 
" F.P.A/' clause^ refers to other shipping accidents besides 
stranding—^namely, sinking, burning, collision, etc.—^which has 
the effect of again extending the policy to include particular 
charges when any of these accidents occur, because the par¬ 
ticular average loss (in averting or minimizing or in consequence 
of which the charges are incurred) would also have been created 
“ a loss insured against/* In modem practice, however, these 
distinctions are seldom necessary, on account of the " F.P.A/* 
clause containing the following additional words— 

. . . also to pay landing, warehousing, forwarding and special charges 
if incurred for which underwriters would be liable under a policy 
covering particular average. 

The general position with regard to particular charges where 
the policy is Warranted F.P.A/* is stated in the Act (Sect. 
76 (2)), as follows— 

Where the subject-matter insured is warranted free from particular 
average, either wholly or under a certain percentage, the insurer is 
nevertheless liable for .., particular charges and other expenses properly 
incurred pursuant to the provisions of the suing and labouring clause 
in order to avert a loss insured against. 

Q 

The same principle which thus separates particular charges 
completely from particular average, implies, on the other hand, 
that they must be excluded when the amount and percentage 
of any particular average loss is being calculated in order to 
determine whether the required franchise has been reached.® 

With regard to the " sue and labour clause,” to which refer¬ 
ence has been made above, it may be repeated that this con¬ 
stitutes a supplementary engagement to the general contract 
of insurance, the nature of which is made clear by the clause 
itself, which reads as follows— 

. . . and in case of any loss or misfortune, it shall be lawful to the 
assured, their factors, servants, and assigns to sue, labour, and travel 
for, in and about the defence, safeguards, and recovery of the said goods 

’ See page 127. • See page 181. • See page 231. 
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and merchandises, ... or any part thereof, without prejudice to this 
insurance ; to the charges whereof we, the assurers, will contribute 
each one according to the rate and quantity of his sum herein assured. 

Hereby the assured or his agent—the ship's captain is 
regarded as such—is free to undertake protective measures, 
without in any way prejudicing the assured's rights against 
his underwriters. Provided the measures are prudently adopted 
the assured need not fear even should they prove abortive, 
for in this case he would be able to recover his " suing and 
labouring " expenses in addition to a total loss. (Sect. 78 (i).) 
At the same time it must not be thought that activity in looking 
after the interest insured is optional on the part of the assured 
and his agents ; on the contrary, all concerned are definitely 
required to act promptly, and, generally speaking, as though 
uninsured., 

It is the invariable custom for the above clause to form a 
part of the policy, and the Act (Sect. 78) is very explicit in 
defining the position in regard to it, as follows— 

1. Where the policy contains a suing and labouring clause, the 
engagement thereby entered into is deemed to be supplementary to the 
contract of insurance, and the assured may recover from the insurer any 
expenses properly incurred pursuant to the clause, notwithstanding 
that the insurer may have paid for a total loss, or that the subject- 
matter may have been warranted free from particular average, either 
wholly or under a certain percentage. 

2. General average losses and contributions and salvage charges, 
as defined by this Act, are not recoverable under the suing and labouring 
clause. 

3. Expenses incurred for the purpose of averting or diminishing any 
loss not covered by the policy are not recoverable under the suing and 
labouring clause. 

4. It is the duty of the assured and his agents, in all cases, to take 
such measures as may be reasonable for the purpose of averting or 
minimizing a loss. 

In drawing attention above^ to the necessary distinction 
between particular average losses and particular charges, it 
was pointed out that the latter are only recoverable when 

' See page 237. 
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properly incurred in respect of a " loss insured against.” In 
particular regard to the “ sue and labour clause ” this is again 
emphasized by sub-section 3 of the above quotation from the 
Act. The loss which would have occurred but for the expen¬ 
diture, if the latter is to be recovered from underwriters, must 
have been a loss which would have been caused by perils 
insured against; that is to say, in ordinary cases, " perils of 
the seas, fire, war perils, pirates, rovers, thieves, captures, 
seizures, arrests, and detainments . . . barratry,” etc. Further¬ 
more, where a policy is against the risks of " total loss only,” 
expenses incurred in relation with partial losses would not be 
recoverable; and, similarly, of course, where a policy covers 
" particular average only,” expenses incurred in relation with 
a total loss would be unrecoverable.^ Differentiation in respect 
of particular charges on this account may sometimes prove 
difficult, and to avoid this it is usual in ” total loss only ” 
policies to delete the " charges ”—as the words “ to the charges 
whereof we, the assurers, will contribute . . .” are known— 
so that imderwriters would not be liable under such a policy 
for the charges in any case. 

It i^ not usually necessary to differentiate between " sue 
and labour ” charges and the other particular charges which 
arise in consequence of loss or damage received, and it would 
often be inconvenient to do so. As already stated, these may 
include the expenses of specially landing and of reconditioning 
damaged goods short of destination, and of warehousing, 
reshipping, and reforwarding them. A vessel may put into 
a port of refuge on account of heavy weather, where the cargo 
of rice or hides, or other interest, may be found to be wetted 
by seawater. The prudent course might be to unload the goods 
and to have them dried, or in other manner reconditioned. 
These processes will involve expenditure. Possibly, too, the 
vessel will require repairing, resulting in delay (and necessitat¬ 
ing the warehousing of the goods, and further expense). Or, 

' See page 154. 
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possibly, the vessel may be unable to continue her voyage, 
which may necessitate the pa3nnent of additional freight in 
forwarding the goods by another vessel. 

It has been pointed out above (see Sect. 78 (2)) that general 
average and salvage charges are not recoverable under the 

sue and labour clause or as particular charges, and a few 
remarks on the possible association of these different forms of 
charges in connection with shipping accidents may now be 
helpful. It sometimes happens that salvors act on their own 
initiative, or, at least, independently of contract, relying upon 
being able to obtain reward for their services under maritime 
law.^ Payments in respect of such services are technically 
known as Salvage Charges.** However, in the event of 
services of an exactly similar nature being rendered under 
contract with the assured or his agent (as the ship*s captain 
would be), the remuneration for such services may then be 
regarded as '' particular charges,** provided they concerned the 
particular interest insured, and were not expenditures incurred 
in order to avert imminent peril threatening the general interests 
comprising the whole adventure—the ship, freight, and cargo. 
In the latter case the expenditure would constitute General 
Average,*' and, consequently, would be recoverable from the 
underwriters only as such. (Sect. 65 (2).) 

It frequently happens that particular charges are incurred 
in conjimction with general average and salvage charges, and 
in connection with the same occurrence (as will be more fully 
discussed in subsequent chapters). For instance, a vessel maj^ 
be driven dangerously ashore, and urgent salvage assistance 
may be accepted (involving salvage charges). In the endeavour 
to refloat, sacrifices are made of cargo and other interests 
(constituting general average). Ultimately, the cargo is dis¬ 
charged and the ship refloated as separate operations (the 
charges being particular and applicable to the respective 
interests). Further costs and expenses would inevitably be 

1 See page 270. 
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incurred, but these will serve sufficiently to illustrate the pos¬ 
sible association of the different classes. 

Circumstances such as these naturally give rise to various 
complications, but in such cases the shipowner (who has 
incurred the particular charges as agent of the assured cargo- 
owner) entrusts their apportionment to the particular interests 
concerned to a professional average adjusterThe adjuster 
will have access to aU the documents and details of the case, 
and will set out in his “ statement " the apportionment of the 
particular charges, in a similar manner to those other charges 
relating to general average and salvage. An extract from this 
statement will be required by the underwriter in considering 
a claim of this character. 

In the event of particular (or special) charges forming a 
claim under the policy, the proof of their amount, and of their 
purpose—either in the form of the above-mentioned extract, 
or in other documentary form in simpler cases—should be 
presented to the underwriter, along with the shipping and 
insurance documents. Provided the insured (or insurable) 
value 2 of the goods is not less than the actual value of the goods, 
the uiderwriter is liable to pay the charges in full; but should 
the interest be under-insured, it naturally follows that he is 
liable only for his proportion of the charges. 

^ See page 254. » See page 45. 
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GENERAL AVERAGE 


General average forms an important branch of maritime law, 
and, as such, exists altogether apart from marine insurance. 
In maritime commerce the various interests represented in the 
ship and the cargo (and the freight) are found to be involved 
together in a common adventure, exposed to common perils. 
It is natural, therefore, that, in the face of danger, sacrifices 
or expenditures can often be made for the general benefit in 
preserving the property. The natural corroUary to this is that 
all those interests benefiting shall make contribution in respect 
of the interest sacrificed or the expenses incurred for mutual 
account. 

The right of recovery from the other parties interested in 
the adventure, in respect of the sacrifices made or the expen¬ 
ditures incurred, and the corresponding liability for such con¬ 
tributions (as the case may be), and which together are known 
as General Average,"' may in a general way be said to be 
related to the contract of affreightment. It would be more 
accurate to say, however, using the words of Mr. Justice 
Watkins Williams (in Pirie v. Middle Dock Co., i88i), ** This 
right and its correlative obligation are not founded upon any 
contract, nor do they arise out of any relation created by 
contract between the parties ; they spring from a rule of law 
applicable to all persons who chance to have interests on 
board of a ship at sea exposed to some common danger 
threatening the whole. ... It is a law founded upon justice, 
public policy, and convenience ...” Besides at sea and on 
tidal waters, general average is also practised on certain inland 
waters, notably the River Rhine and the Great Lakes of 
America. 

Marine insurance is concerned with general average only 
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inasmuch as by the terms of the policy the undenvriter assumes 
the liabilities of the assured for losses in respect of the perils 
insured against as they affect the subject-matter insured. 

As part of maritime law it is safe to say that general average 
has been in existence for nearly 3,000 years, for the familiar 
principle was laid down in the Rhodian Laws about eight 
centuries before the Christian era ; and it is probable that the 
principle existed before that time, the Rhodians having adopted 
it from the Phoenicians. It is stated by Richard Lownes, in 
his renowned work The Law of General Average, that in the 
form in which it finally existed in the Mediterranean it “ was 
a system scarcely, if at all, inferior to any of modem times.’’ 
To-day, general average is recognized by all the maritime 
nations. But the laws of the different countries, whilst agree¬ 
ing in the fundamental idea of general average, manifest 
considerable divergencies in the details of its application. 

In recent times, urged by common interests and the com¬ 
plexities of modem commerce, endeavours have been made to 
promote greater uniformity of practice in the adjustment of 
general average, and numerous conferences of shipowners, 
merch&ts, and underwriters have been held with that end in 
view. The first conference was held at Glasgow and resulted 
in the Resolutions of i860. Subsequently, following meetings 
at different places, in 1864, 1877, and 1890 sets of rules were 
issued known as the York-Antwerp Rules. These were recom¬ 
mended for voluntary adoption in contracts of affreightment. 
(In this respect they differ from the Hague Rules, in regard to 
matters more generally governing the carriage of goods by 
sea, which are recommended for legislation rendering them, 
compulsory.)^ At Stockholm, recently, there were renewed 
discussions, with the result that the York-Antwerp Rules, 1924, 
have been issued. These last have been received with approval 
in aU maritime countries other than Germany and the United 
States of America. In the words of G. R. Rudolf (who was a 

^ See page i6. 
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member of the drafting committee), in his recently pubhshed 
book, The York-Antwerp Rules, “ this breach in what otherwise 
appears to be almost universal approval can only be regretted 
in the interests of uniformity in this important branch of 
maritime law.” In the work named is to be found a full history 
of the movement to secure international uniformity in matters 
of general average. 

The York-Antwerp Rules, 1924 (or 1890), are very generally 
included in bills of lading and charter parties. The effect of 
their inclusion will be discussed more specifically later. Apart 
from such special provisions as the Rules, the law governing 
the adjustment of general average is, generally, the law of the 
country where the adventure is terminated. Before considering 
the York-Antwerp Rules in detail, however, it is necessary 
first to consider English law as being the fundamental law 
apphcable in respect of British destinations, and, in certain 
respects, to British contracts. 

The general difference between the English law of general 
average, and those of foreign countries, is that whereas the 
former regards the attainment of safety as the end in view, the 
latter regard the wider purposes of the general advantage and 
the completion of the adventure. English law is, therefore, more 
restrictive in the application of general average. The York- 
Antwerp Rules, when incorporated, for the most part extend 
the application of the principle to accord more with foreign 
conceptions—or, perhaps it would be better to say that the 
rules represent a middle course. 

But before proceeding it may be well to observe that in some 
quarters it is argued that the developments and complications 
of modern commerce, and the cost in money and time spent in 
the adjustments of general average, point to the wisdom of 
abolishing it, leaving the loss to remain where it may happen 
to fall—on the ship, the freight, or on any part of the cargo, 
as the case may be. This view, of course, takes into considera¬ 
tion that underwriters as a community usually bear the loss 
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in any case, either under the policies covering shipowners' 
interests, or under those insuring the cargo interests. 3ut 
whatever may be said for or against such a proposition, Mr. 
Rudolf, in the above-mentioned book, significantly observes 
that " at the Stockholm conference no single representative 
of the shipping and underwriting interests present suggested, 
let alone advocated, the abolition of general average—a strong 
testimony, it would seem, that those most intimately concerned 
recognize the value of leaving the equitable principles of 
general average undisturbed." 

In considering general average, firstly from the standpoint 
of English law, the definitions of the Marine Insurance Act 
(Sect. 66) may be stated as authoritative, as follows— 

1. A general average loss is a loss caused by or directly consequential 
on a general average act. It includes a general average expenditure as 
well as a general average sacrifice. 

2. There is a general average act where any extraordinary sacrifice 
or expenditure is voluntarily and reasonably made or incurred in time 
of peril for the purpose of preserving the property imperilled in the 
common adventure. 

3. Where there is a general average loss, the party on whom it falls 
is entitled, subject to the conditions imposed by maritime law, to a 
rateable^ontribution from the other parties interested, and such con¬ 
tribution is called a general average contribution. 

The original meaning of the word " average " (as has been 
observed in connection with the term particular average ") ^ 
is now unknown. As here used it does not carry the ordinary 
meaning, as when " average rainfall," " average speed," or 
" batting average " are spoken of ; nor should it be confused 
with the use of the word in fire insurance—" subject to aver¬ 
age " *—^whereby the liability under the policy is stated to be 
in the proportion that the sum insured bears to the amount at 
risk. But though by itself the word " average " as employed 
in g^eral average is obscure, the expression '' general average 
loss," though cumbersome, has quite distinctive meaning, 
and for this reason has been adopted. 

^ See page 220. • See page 404. 
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In contrast with " particular average loss,” it implies that 
the loss is related to the general interests of the common 
adventure—the ship, freight and cargo—rather than to any 
particular or specific interest—the ship alone, the freight alone, 
or the cargo alone. The general average loss arises from a 
sacrifice made or an expenditure incurred in time of peril 
threatening the whole adventure, to which, therefore, all 
interests are equitably called upon to contribute. 

It is important to observe that general average losses are 
divided into two classes, namely, (i) General .Average Sacrt/fc«s, 
and (2) General Average Expenditures. 

The act of sacrifice or expenditure (either or both if the 
necessities of the case require it) must be extraordinary. It 
must also be voluntarily and reasonably made or incurred. 
The loss must be the result of the deliberate act of man in 
contradistinction from an accidental occurrence, or act of God, 
and the proceedings must be altogether prudently conducted. 
The circumstances must be exceptional, and not those or¬ 
dinarily met with in the navigation of the seas ; the sacrifice 
or expenditure is allowed in general average only if made or 
incurred in time of peril ; and, as already pointed out, for the 
purpose of preserving the property imperilled in the common 
adventure. Should all of these essential requirements be 
fulfilled, then there is a general average, and each and all of the 
interests in the common adventure—^ship, freight, and cargo— 
contribute toward the loss. 

General Average Sacrifices 

Occasions calling for such emergency measures in the 
sacrifice, of something to gain safety will readily occur to the 
mind upon reflection. For instance, in tempestuous weather at 
sea the vessd may be found to be in danger of capsizing, or, 
possibly, she may have shipped a heavy sea and be in danger 
of foundering (the result of which would be the loss of all of the 
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interests adventured). The reasonable course in these ex¬ 
ceptional circumstances in order to save the adventure as a 
whole from the imminent peril would probably be to jettison 
some of the cargo, or in other ways to relieve the ship. Or, 
possibly, to take another example, through continued bad 
weather and battling with the elements the voyage may be so 
protracted that the fuel becomes exhausted, leaving no more 
reasonable alternative than to raise steam by burning part 
of the cargo in order to get to safety. Or, again, the vessel 
may be on fire, and in view of the common danger and in order 
to prevent the spread of the fire, much damage may be done by 
water to the ship and the other cargo. Or, if dangerously 
ashore, it may be expedient without delay to discharge part 
of the cargo into boats (in order to lighten the ship with a 
view to floating her), thereby involving the goods so dis¬ 
charged in additional risks on account of the insecurity of the 
craft, and from which damage may result. 

In certain perilous circumstances it may be more expedient 
to sacrifice something appertaining to the ship, rather than 
some cargo interest. The vessel, for instance, may be aground 
in an ^posed position, and should it be considered wise to 
risk damage to the engines by working them under such 
exceptional conditions, the consequent cost or damage is to be 
allowed. Another example would be the damage knowingly 
caused to the ship (and cargo) by the scuttling of a ship in 
shallow water in order to extinguish a fire ; or, the jettisoning 
of ship’s fittings, etc., or the burning of them for fuel. In the 
days of sailing ships (when most of the test cases on the subject 
of general average were tried), common examples of general 
average sacrifice in relation to the ship included the cutting 
away of masts, rigging, etc., to prevent the vessel capsizing 
or being driven ashore; or the use of sails to cover broken 
hatches or other damages to the ship. From these several 
examples emerges the principle underlying all sacrifices as 
may be admitted in general average. 
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The use of the ship’s sails to cover up the hatchway or 
to reduce the leak, it will be observed, was extraordinary*—a 
purpose for which the sails were not ordinarily intended. 
Similarly, where ropes, hawsers, etc., are put to a very ex¬ 
ceptional use, contributing to the safety of the common 
adventure, they also may be recoverable. {Birkly v. Presgrave, 
1801.) The masts or rigging sacrificed to prevent disaster 
must not have been already in a wrecked condition, for then 
there would have been no real sacrifice to constitute general 
average. {Shepherd v. Kottgen, 1877.) Again, for the fuel 
burnt {Bona, 1894), or the damage done to machinery in conse¬ 
quence of use when the vessel was aground {Rodney Steamship 
Trafalgar Co. v. British and Foreign, 1904), to be recoverable 
in general average it is necessary that the whole adventure at 
the time was in peril. 

And in respect of the examples where cargo is sacrificed, 
when water is used to extinguish a fire, only the water damage 
is allowed; not any of the damage to that part of the cargo 
which has been touched by the fire may be included. {Knight 
of the Garter, Greenshields v. Stephens, 1908.) The necessary 
burning of the cargo for fuel in order to reach safety must not 
be in consequence of negligence in taking insufficient fuel at 
the port of departure, or other unseaworthiness. {Schloss v. 
Heriot, 1863.) In cases of jettisoning, there is no general 
average where the interest was so damaged before being thrown 
overboard as to be worthless ; nor, of course, if the reason 
for doing so was on account of its heated condition, in which 
state it threatened to involve other interests in damage. 
Jettisoning, like other general average acts, must also be 
deliberate, so that falling or being washed overboard is not 
included. 

With special regard to deck cargo, should this be jettisoned 
(as is very likely in view of its greater accessibility in times of 
emergency), by English law it is to be allowed in general 
average only if a custom of trade exists justifying the carriage 
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of the cargo in such a manner, ^ or, failing this, if there is an 
agreement in the matter between the shipowner and the several 
shippers in the contracts of affreightment. But in the latter 
case, where the law ordinarily governing the adjustment is 
to be departed from, the liability of underwriters is contingent 
upon special agreement, so that it should have been disclosed 
to him when the insurance contract was entered into, as it 
is regarded as a material fact. ^ 

It will be remembered from the discussion of the wording 
of the policy ® that jettisons is included in the enumeration 
of the perils insured against, and its relation as a general 
average act with insurance is therefore peculiar. Its position 
is probably due to the fact that in earliest times jettisoning of 
cargo or ship's fittings, etc., was the only ground in respect of 
which general average contributions were payable by the 
other interests saved. From this simple beginning general 
average has apparently developed so that it now embraces 
other acts where the same principle is exemplified. 

General Average Expenditures 

The fustification for the inclusion in general average of 
certain expenses is the same in principle as for general average 
sacrifices— 

There is a general average act where any extraordinary . , . ex¬ 
penditure is voluntarily and reasonably . . . incurred in time of peril 
for the purpose of preserving the property imperilled in the common 
adventure. (Sect. 66 (2).) 

The most common instances under this head, as may be 
naturally supposed, are where vessels for safety put into ports 
of refuge and incur additional port charges, etc. It some¬ 
times happens, moreover, that some or all of the cargo has to 
be discharged and warehoused to enable repairs to be effected 
to the ship, after which there are the further expenses of 
reloading and of leaving the port. Possibly, too, in connection 

1 See page 364. (Rule 9). ® See page 34. * See page 113. 
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with the discharge, the cargo may require reconditioning on 
account of damage sustained. Careful distinctions have to be 
made in circumstances such as these, in order to determine 
what is general average (sacrifice or expenditure), particular 
average (ordinary damage), and particular charges, respec¬ 
tively ; for it is apparent that all may be involved in the 
consequences of the same set of incidents. As already inti¬ 
mated, ^ ordinary and accidental damage (particular average) 
to ship or cargo, and the expenses of remedying the damage 
accidentally incurred, do not form part of any loss recoverable 
as general average. 

In summarizing expenses which are not recoverable, firstly, 
all expenses which fall upon the shipowner in connection with 
his fulfilment of the contract of carriage must be excluded. 
In the case of Schuster v. Fletcher, 1878, for instance, where, 
but for his exertions in assisting the salving and forwarding 
of the cargo to destination, the shipowner would have earned 
no freight, his expenses in doing so were disallowed. The 
whole adventure had not been served (except, possibly, in¬ 
cidentally), certain cargo interests and the freight being 
specially concerned. 

Or, again, the port entered for safety, and for which ex¬ 
penses may be charged in general average, must be other 
than an ordinary port of call, and the purpose must be more 
than one of ordinary convenience. Furthermore, the cause 
giving rise to the necessity of putting in is important, especially 
according to English law. By English law it has to be deter¬ 
mined whether the entering of the port of refuge was in conse¬ 
quence of general average damage, or particular average 
damage. 

The expenses of putting into the port of refuge, and of 
discharging the cargo (if necessary), would in either case be 
recoverable in general average. If, however, the vessel put in 
through general average damage, in addition to costs of 

' See page 247. 
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entering the port and of discharging, the expenses of ware¬ 
housing and reloading the cargo (if necessary), and of leaving 
the port, as well as the cost of repairing the general average 
damage, would have to be made good. {Attwood v. Sellar, 
1880.) Examples of general average damage being the cause 
of vessels putting into ports of refuge are where the mEists and 
rigging of a ship are cut away to save her from capsizing, or 
where the propeller or engines are damaged in working her off 
when aground in peril, or where the fuel is exhausted through 
causes other than unseaworthiness. 

If, on the other hand, the masts had been swept away by 
heavy seas, or the propeller damaged by striking submerged 
wreckage, or other damage of an accidental nature had neces¬ 
sitated the vessel putting into a port of refuge, only the inward 
port charges and the cost of discharging the cargo (if necessary) 
would be allowable in general average according to English 
law. {Svendson v. Wallace, 1885.) The costs of warehousing, 
etc., the cargo would be particular charges, and as such, 
payable by the particular interest concerned, and the costs of 
reloading the cargo and of leaving the port would be borne 
by the«hipowner as a particular charge on freight. Should 
any of the cargo also receive particular average damage—as 
when a ship puts into a port of refuge because a serious leak 
has developed—which damage to the cargo necessitates 
reconditioning when discharged, the expenses of so doing are 
to be distinguished as particular charges also. 

Especially under English law, other expenses which are 
not allowed in general average include the wages and pro¬ 
visions of the crew and demurrage, whilst repairs are being 
effected ; and similar losses in relation to cargo, such as those 
due to delay, loss of market and natural deterioration. 

When a vessel is ashore it is sometimes possible to save 
the cargo more readily by separate salvage operations, than to 
save the ship and cargo together. This was weU illustrated 

* See page 240. 
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in the case of Job v. Langton, 1856. The Snowden stranded 
on the Irish coast, and at low water was high and dry. The 
cargo was discharged and warehoused. It was found im¬ 
possible to float the ship until a channel had been cut for her, 
when, with the assistance of a tug, she was hauled off and taken 
to Liverpool to repair. It was held that only those expenses 
incurred while the ship and cargo were in peril as parts of a 
common adventure were chargeable in general average ,* that 
is, in this case, only the cost of discharging the cargo. The ex¬ 
penses of cutting the channel, etc., after the cargo had been 
discharged were payable by the ship alone. 

It not infrequently happens that where vessels are badly 
stranded or sunk, that cargo—especially such interests as 
bullion or other compact valuables [Royal Mail v. English 
Bank of Rio de Janeiro, 1887)—salved inexpensively, 
whereas the vessel herself may require expensive and pro¬ 
tracted operations. Where reasonably advantageous the sal¬ 
vage of these interests should be undertaken separately, the 
cargo being liable for its own expenses, and the ship for those 
relating to it, and only such efforts and expenses as were made 
in relation to the whole adventure being regarded as general 
average. [Kemp v. Halliday, 1865.) Of course, where the 
discharge of the cargo was to lighten the ship, and preparatory 
to refloating her, each being a stage in the one operation, the 
cargo is liable to contribute along with the ship in the expenses 
of the whole procedure. [Moran v. Jones, 1857.) 

As may be supposed, in dealing with occasions for general 
average expenditures and repairs, it is sometimes possible to 
adopt a less expensive course than that which is more strictly 
in accordance with correct procedure. For instance, instead 
of warehousing the goods after discharge at the port of refuge 
during repairs to the ship, it may be possible to store them in 
lighters much more cheaply and without incurring undue risk. 
Indeed, it may be possible altogether to avoid discharging, 
warehousing, and reloading expenses (and at the same time 
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to serve the convenience of the consignees of the cargo in 
effecting more immediate delivery), by engaging means for 
the towage of the vessel in her disabled condition to her 
intended port of discharge. This alternative course may be 
very desirable when the destination is not far away. 

As this custom is founded on no legal principle (Lord 
Blackburn, in Wilson v. Bank of Victoria, 1867), it is usual to 
secure an agreement from the interested parties, and the 

substituted expenses (as they are called) are treated in 
general average. It is, of course, to be understood that a 
saving of expense is effected by the substitution, and, further, 
that the expense substituted is not one that would rightly 
fall upon the shipowner as part of his obligation under the 
contract of affreightment. 

The Average Adjuster 

In the many complex questions of law and custom that 
arise in connection with the application of the principle of 
general average, the merchant is greatly relieved from anxiety 
that his interests will receive correct treatment by the appoint¬ 
ment oi^an Average Adjuster to prepare the statement wherein 
is set out the apportionment of the general average sacrifices 
and expenditures. It is the duty of the shipowner to arrange 
for the adjustment of the general average {Crooks v. Allen, 
1879), and he invariably entrusts the work to a professional 
average adjuster. It may be said of members of this pro¬ 
fession that they perform their duties very skilfully and dis¬ 
interestedly, and they may be regarded as arbitrators between 
the conflicting interests involved in the general average loss. 
It is not possible, of course, to decide every question on a 
point of law, and the many principles which in the course of 
years of practice have found general approval, including 
'' customs of Lloyd's," have been embodied in the Rules of 
Practice of the Association of Average Adjusters.^ To these, 

' See Appendix F, page 355. 
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reference may be made for further illustration of this highly 
technical subject. 

The relation of general average to insurance will be dealt 
with later in the chapter, but it may now be said that under¬ 
writers have become experts in the matter, and that they may 
be relied upon to watch their interests (which they derive from 
the assured). At Lloyd’s there is an average department 
which undertakes to collect recoveries in general average and 
refunds of deposits, and generally to superintend the interests of 
underwriters and merchants in such matters. The employment 
of this organization is often found convenient as statements 
take months, and sometimes years, to complete. 

It has been stated that English law, in the matter of general 
average, differs from that of most other countries, and recog¬ 
nizes a less extended application of its principle. It has been 
noticed, further, that the law governing the adjustment of 
the general average is generally, and apart from any special 
agreement, the law of the port of destination, or where the 
interests composing the adventure part company. It is not 
necessary, however, for the adjuster to be established at the 
place in order to qualify him to prepare the statement. The 
principal adjusters are competent to interpret general average 
in accordance with foreign law and practice, as may be 
necessary. 

It will also be observed by the adjuster whether the contracts 
of affreightment contain the York-Antwerp Rules, as this 
would constitute an agreement between the parties that 
English or foreign law (as the case may be) is to be overridden. 
The presence of these rules is quite common. They have been 
said to be effective in over 90 per cent of the current contracts. 

The York-Antwerp Rules 

Whilst it would be impossible within the confines of this 
volume to elaborate the many divergencies between the 
English law and practice of general average, and the laws and 
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practices of other countries, a few remarks upon the chief 
variations from the English law and practice, brought about 
by the presence of the York-Antwerp Rules in the bills of 
lading or charter parties, are both convenient and desirable. 
It win be remembered that the history of these rules was 
outlined at the commencement of this chapter, ^ where it was 
indicated that their general purpose was to secure international 
uniformity. The new rules of 1924 have been received generaUy 
with approval, and are widely adopted, although, especiaUy 
in the United States of America, the old rules of 1890 are still 
in use. ® 

When describing general average expenditures, above, it 
was pointed out that a vessel putting into a port of refuge 
may do so on account of either general average or particular 
average damage, and that, in the latter case, only the inward 
port charges and the expenses of discharging the cargo there are 
allowed as general average expenditures according to English 
law. Rule No. X does away with this distinction, so that 
warehousing, reloading, and outward port charges also are 
allowed even when the damage is of a particular average 
nature. ^ 

To take another example. Rule No. XI, provides for the 
inclusion of wages and provisions of the crew at the port of 
refuge, etc., whereas, according to EngUsh law, these would be 
a charge against the shipowner. {Fletcher v. Poole, 1769.) 

Under Rule No. V, damage due to volimtary stranding is 
admitted, unless the vessel would have been, inevitably, driven 
on shore or on the rocks. 

The rules of 1924 embody numerous modifications of those 
of 1890. For instance. Rule No. I, in respect of deck cargoes, 
now recognizes jettison when the cargo in question was carried 
on deck in accordance with an established custom. But an 
outstanding feature of the new rules is found in the lettered 
rules A to G. Numbers XVIII to XXIII, also, are entirely new. 

* See page 244. * See Appendix E, page 341. 
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The lettered rules represent an attempt to define general 
average and its adjustment in general principles, in contrast 
with the detailed application to specific cases contained in the 
numbered rules that follow. Rule A, for example, in harmony 
with English law, states that— 

There is a General Average Act when, and only when, any extra¬ 
ordinary sacrifice or expenditure is intentionally and reasonably made 
or incurred for the common safety for the purpose of preserving from 
peril the property involved in common maritime adventure. 

To take another example, also in harmony with English 
law {Eden v. Poole, 1785), Rule C stipulates that— 

. . - damage or loss sustained by the ship or cargo through delay on 
the voyage, and indirect loss from the same cause, such as demurrage 
and loss of market, shall not be admitted as general average. 

Rule F provides for the allowance of'' substituted expenses. 

Rule No. XVIII of the 1890 rules provides for the applica¬ 
tion of English or foreign law (as the case may be^) on points 
not covered by rules Nos. I to XVII. Its abandonment in the 
1924 revision is very significant, and, taken in conjunction 
with the introduction of the new lettered rules A to G, it would 
appear the intention to regard the 1924 Rules as a complete 
code. 3 There having been, as defined in Rule A, a general 
average Act, Rule B states explicitly that 

General average sacrifices and expenses shall be borne by the different 
contributing interests on the basis hereinafter provided. 

The new rule No. XXI allows for a commission on general 
average disbursements, and No. XXII refers to interest on 
losses made good in general average. These new rules have 
increased the liabilities of cargo interests in respect of general 
average; but imderwriters (to whom both the merchant 
and the shipowner usually transfer their burden by means of 
insurance) are quite satisfied with the quid pro quo found in 
Rule No. XXIII. 

In explanation of the importance of this rule it may be 

^ See page 254. * See page 245. * See Preface to Second Edition. 

17—(6048) 
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stated that when the shipowner (in the event of a general 
average having been incurred) requires more than an average 
bond or guarantee^ on delivery of the goods in respect of 
contributions, underwriters regard as a matter of the utmost 
importance the security in which the monetary deposits as may 
be collected are held. This new rule provides for the proper 
banking of the money and the appointment of trustees. 

Rule No. XVII (both in the 1890 and 1924 codes) stipulates 
that the contribution of cargo to general average shall be made 
upon the actual net values. But Rule XVI (1924) provides for the 

market values " (i.e. gross) to be used for amounts made good. 

That passengers* luggage ana personal effects not shipped 
under bill of lading shall not contribute in general average ** 
is also provided for by this rule. This is largely a matter of 
convenience on account of the difficulty in exercising a lien. 
Such interests usually represent only a small amount in total 
value ; although, where large passenger liners are concerned, 
the total value of the property thus freed from liability to 
contribute may be considerable. The agreement, represented 
in the rule, as between the ordinary cargo owner and the 
shipowi^r, to release these interests from liability to contribute, 
does not prevent passengers and others from claiming for their 
losses to be made good, should their property be sacrificed in 
the act of general average. Theoretically, and apart from the 
agreement contained in the rule, such interests should be 
included in both respects. 

In this connection, and as a matter of interest, the question 
as to whether parcel and other postal packets can be called 
upon to contribute may be mentioned. No legal decision 
has yet been obtained in this country, and the position presents 
practical difficulties. The Post Office authorities claim that 
shipowners have no lien on the packages, and, consequently, 
contributions by ordinary methods cannot be enforced. No 
instructions are given by the authorities for the collection of 

^ See page 264. 



GENERAL AVERAGE 


259 


deposits from the addressees, nor are their names divulged. 
The whole position is open to doubt, but postal packages are 
usually excluded by the consent of the other parties, notwith¬ 
standing that large values are sometimes involved. As postal 
articles are not usually asked to contribute toward the general 
average loss, the benefits from which they share, it is hardly 
equitable that claim should be made in general average for 
losses to be made good in the event of such property being 
sacrificed. However, the existence of practical difficulties 
making the collection of contributions difficult or impossible 
(with the result that the owners of postal packages are placed 
in thq privileged position) does not apparently destroy their 
right of recovery when the position is reversed, though this 
right is seldom exercised. 

Contributing Interests and Values and Amounts 
Made Good 

From what has already been stated it will have become 
apparent that general average has a two-fold implication. 
Firstly, when expenditure has been incurred, or an interest 
sacrificed, as an act of general average, those who have suffered 
the loss in the first instance may rightly claim to receive con¬ 
tribution from the other interests in the common adventure. 
Such general average losses are said to be “ made good ” in 
general average, and the question will arise as to what amount 
or value shall be taken for the purpose. Secondly, it has to be 
considered upon what basis of valuation the various interests 
which were saved by the general average act shall be called 
upon to pay contribution towards the general average loss. 

The general aim of general average is stated by Lowndes, 
in his Law of General Average, as follows : "In result no one is 
to be better off, nor worse off, than if, instead his, some other 
party's property had been given for the sake of all.” The 
owner of the interest sacrificed, or the shipowner in respect 
of the expenses incurred in purchasing safety in the face of 
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peril, is to receive contribution from all the iitterests saved 
thereby. Furthermore, the interests sacrificed—as when goods 
are jettisoned—also make contribution ; that is, they do so 
in result, for the loss is made good, less the contribution in 
respect of that interest. Otherwise the owner of the interest 
sacrificed would be better off than those who owned the 
interests saved ; for although deprived of his property he would 
be recompensed for its full value ; whereas, the others having 
their goods (and therefore the value of the same) would be 
prejudiced to the extent of their contribution towards the 
loss. Therefore, property sacrificed contributes in the general 
average. Only such interests of the adventure as may be lost 
accidentally—at the time, or before the termination of the 
adventure—are excluded from contribution (even as, in like 
manner, their loss is not made good). 

Throughout this chapter it has been inferred that the 
interests contributing towards the general average loss are all 
those making up the common adventure—^the ship, the freight, 
and the cargo. Each interest here represented is therefore 
concerned in the value upon which each and every other 
interest ^all contribute, as well as its own. The ship requires 
justice from the cargo interests, and the cargo interests (in¬ 
dividually and collectively) from the ship and freight, and so 
forth. For this reason it has been necessary in this chapter 
to deal with general average losses affecting other interests 
besides those directly affecting cargo, and it will now be 
V necessary to outline the basis of valuation of these several 
iih^erests, which are to be used when a general average loss 
reqt^ires adjustment. The remarks which follow in this con¬ 
nections^ will refer more especially to English law and practice, 
foreign, flaws differing in some respects, as was previously, 
stated df tt^e subject as a whole. Reference has also been 
made above \ to the York-Antwerp rules, which provide for 
a large measufi? of uniformity, thus involving variations from 
English law. The? function of the professional average adjuster 
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in dealing with these complications and variations has also 
been noticed. 

As a general statement, sufficient for present purposes, 
the value of cargo interests to be taken in assessing general 
average contribution, is the net value on arrival at the port of 
destination, or where the ship and cargo part company in event 
of the adventure being broken up. The reason for the net value 
being used is that had the cargo not been saved by an act of 
general average, no landing charges, duties, or freight (if any) 
payable at destination, or expenses on sale and discounts, 
would have been paid thereon ; that is, these expenses (which 
comprise the difference between the gross and net values) were 
not saved by the general average act, for not having been 
expended they were not imperilled. Only that which is saved 
is called upon to contribute. 

Possibly, however, the goods may be delivered in a damaged 
state, through direct and accidental causes such as contact 
with fire or sea-water, and not forming part of the general 
average loss. Such particular average damage is taken into 
account, for the net value where the adventure ends, would be 
the net damaged value. But in accordance with the principle 
stated above, any loss or damage of a general average nature, 
which is made good, is to be added so as rightly to contribute 
its share. 

The same principle applies with regard to the contributory 
value of the ship —^that which is saved contributes. Therefore, 
the ship's value at the end of the adventure is taken. If the 
vessel is damaged, to the damaged value must be added any 
amount representing a general average loss which is made 
good. 

Freight at shipowner's risk at the time of the general average 
loss—that is, freight payable at destination on delivery of the 
cargo—contributes in like manner. The cargo was saved by 
reason of the general average sacrifice or expenditure : had it 
been lost, the freight would have been lost to the shipowner 
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also. But in this event the shipowner would not have incurred 
certain expenses necessary to earning his freight—further port 
charges, wages of the crew, etc. These expenses, therefore, 
incurred subsequently to the general average act, which 
resulted in the saving of the adventure and the continuance 
of the voyage, are deducted from the freight, the net value of 
which contributes in the general average. 

Freight paid by the shipper in advance, or freight payable 
** lost or not lost,'" is not at the risk of the shipowner. Along 
with other shipping and incidental expenses incurred before 
shipment it goes to make up the value of the cargo, and as 
such contributes in the general average. ^ 

In the event of the vessel being lost with her cargo subse¬ 
quently to incurring general average expenditures, the ship¬ 
owner would be unable to recover contribution from the cargo 
owners ; for at the termination of the adventure—that is, 
on the total loss of the ship and cargo—the cargo would be 
valueless. {Chellew v. Royal Commission on Sugar Supply, 1922.) 

As a matter of interest it may be mentioned that should the 
vessel be in ballast and under charter—there being no cargo— 
in the ev^t of a general average loss the principle to be applied 
in respect of the ship and chartered freight is the same. It 
has been decided {Montgomery v. Indemnity Mutual, 1902) 
that a general average exists even where the interests belong 
to the same party, but the question is of importance principally 
where insurances are concerned. (Sect. 66 (7).) Obviously, 
there can be no general average if the ship is in ballast and not 
under charter, for any sacrifice made or expenditure incurred 
for the sake of safety is made in the interest solely of the ship. 

And now it is necessary to glance at the question .of the 
amounts, representing the general average loss, to be made 
good by the contributions from the interests concerned. 
Amounts to be made good are arrived at by the application of 
the same equitable principles. Cargo jettisoned, or otherwise 
^ See page 26, re Freight and '* Value.’* 
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sacrificed as an act of general average, is made good on its 
estimated net value had it arrived with the other interests at 
the place where the common adventure ends. In connection 
with contributions it has been explained that the net value 
differs from the gross value in that landing charges, duties, 
freight (if any) payable at destination, and expenses on sale 
and discounts, are not included—^for the reason, in connection 
with goods sacrificed, that such expenses are not paid at the 
time, and therefore do not form part of the sacrifice. If the 
general average loss suffered by the cargo, and to be made 
good, is represented by damage thereto, as might result from 
submergence in water to prevent the spread of fire, the amount 
to be made good is the difference between the net proceeds 
of the goods in their damaged state and the estimated net 
proceeds which would have been realized had the goods been in 
sound condition.^ All ordinary allowances are to be made in 
estimating these values in respect of such interests as oil and 
wine, which are subject to leakage, etc.2 

In the event of goods being completely lost by sacrifice, any 
freight which would have been payable in respect of them is 
lost with them. Freight lost by a general average act is made 
good on a similar net valuation ; that is, the gross freight which 
but for the general average would have been due, less ex¬ 
penses, such as the cost of discharging, which are not incurred 
by reason of the occurrence of the loss. It is sometimes possible 
for the shipowner to take on some fresh cargo from the port of 
refuge, in the place of that which was sacrificed. The new 
freight thus earned must be set off to reduce the amount of 
the freight to be made good. 

The amount to be made good in respect of sacrifices of ship’s 
material, or in respect of other general average loss suffered 
by the ship, is based upon the repair bill for the damage, or 
upon a reasonable estimate of the repairs necessary, if as a 

^ Note, however, that Y.-A. Rules, No. XVI (1924) provides for market 
values (i.e. gross) to be used for cargo amounts to be made good. 
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matter of convenience they are not immediately effected. 
Allowance must be made where a vessel is improved by the 
introduction of new material in the place of old or worn parts. ^ 
And any repairs on account of particular average damage 
must, of course, be excluded. 

General average expenditures incurred by the shipowner are 
also made good, the various disbursements of the shipowner 
being carefully analysed by the average adjuster, who will 
separate particular charges and other expenses of a different 
nature. 

The average adjuster will gather together the details of 
the case and particulars of the various interests, which will be 
set out in the general average statement. This document, often 
of massive proportions, will be open to the inspection of all 
interested parties. The adjuster should be assisted in his 
compilation by those whose interests are concerned, and should 
be notified of any damage to cargo, in order that due account 
may be taken of its reduced value for contribution, or, if the 
damage is of a general average nature, that the amount of loss 
may be made good in the general average adjustment. In 
cases where the interest is insured, underwriters will naturally 
see that this is attended to. But before dealing further with the 
relations of the assured and his underwriters in the matter of 
general average, the consideration of the subject must first be 
completed from the point of view of those immediately con¬ 
cerned in the maritime adventure ; namely, in regard to the 
procedure followed in the collection of the general average 
contributions from the consignees of the cargo. 

Bonds, Guarantees, Deposits, Contributions, etc. 

The party responsible for the proper apportionment of the 
cost of general average sacrifice or expenditure over the 
various parties concerned in the common adventure, is, as has 
been seen, the shipowner, who invariably places the final 

^ See y.-A, Rules, No. XIII, page 346 ; and Adjusters*, Rule No. XXVIII, 
page 368. 
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adjustment in the hands of a professional average adjuster. 
The shipowner, by reason of the expenditure incurred by him, 
or through loss of freight in respect of sacrificed cargo, or 
through his own property having been sacrificed, will usually 
be fully alive to the matter, for his own interests are affected. 
In arranging for the collection of contributions towards his 
own loss, or towards the loss in which other parties are more 
immediately concerned, he is able to exercise a lien on the 
cargo. This “ right to detain cargo for average contribution 
is derived from the civil law,” said Mr. Justice Lush, in Crooks 
V. Allan, in 1879, “ ■ • • and has become part of the common 
law of the land.” But the general average sacrifice may 
have been such that the goods were delivered, though in a 
damaged state, so that the shipowner earned his freight, the 
loss in the first instance resting entirely upon the owner of the 
goods. When the goods are completely lost by act of general 
average, or when they are delivered damaged, what right can 
their owner exercise in securing contribution from the ship- 
OAvner and the other parties in the adventure ? 

In the case above referred to, one of the cargo interests 
complained that the shipowners refused to give any assistance 
to cause the statement to be made up, and thus to enable 
the plaintiffs to recover the contributions due to them. The 
Court found the shipowner liable for failing to take action, 
stating that “ the right to detain (cargo) for average con¬ 
tributions . . . also imposes on the master of the ship (and the 
shipowner) the duty of having the contribution settled, and of 
collecting the amount.” 

In arranging for the proper apportionment of general 
average losses, the shipowner’s demands upon the cargo 
interests are made on the strength of his right in this manner 
to detain the cargo until the payment of the share of the 
general average loss is assured. Some time must elapse before 
all the facts and figures can be marshalled in a complete .state¬ 
ment, and to enable the consignees to obtain delivery of their 



266 


THE MARINE INSURANCE OF GOODS 


goods the shipowner accepts some guarantee or security. 
As Lord Herschell said in Wavertree Sailing Ship Co. v. Love, 
1897,'' It is necessary to bear in mind what would happen if all 
parties stood on their rights. The shipowner would hold the 
goods until he obtained the general average contribution to 
which they were subject. If the owner of the goods disputed 
his claim, he would appeal to the tribunals of the country 
to obtain possession of them on payment of what was due. 
These tribunals would have to determine whether the owner 
of the goods was entitled to them, and what payment he must 
make to release them," and so forth. Such delays in obtaining 
delivery of the goods, seeing that general average statements 
sometimes take years to complete, cannot be contemplated. 

Consequently, where the amount involved is small, ship¬ 
owners are often prepared to release the goods in exchange 
for a General Average Bond signed by the consignee. In 
larger cases some shipowners are willing to accept a Guarantee 
from underwriters or bankers that the contributions will be 
paid when the amounts due have been finally computed. In 
many cases, however, in addition to the bond, the shipowner 
will require a General Average Deposit, sufficient to cover 
the aniount estimated to be due, calculated by means of a per¬ 
centage applied to a provisional net arrived value, and subject to 
adjustment by refund (or additional payment) on completion 
of the statement. 

It is doubtful to what extent shipowners can go in securing 
themselves in respect of payments. It has been held in this 
country [Huth v. Lamport, 1886), that the consignee is not 
bound to sign a bond, but that the shipowner, before delivering 
the goods, may demand a deposit provided there is sufficient 
evidence of its reasonableness. This is usually regarded as 
authoritative on the subject. However, as to whether the 
shipowner is entitled to demand a cash deposit, an interesting 
case was heard recently in the United States of America. 
{Leggett & Co. v. Italia-America Shipping Corporation, 1926.) 
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The consignees of a shipment of tomatoes, shipped from Naples 
to New York, offered instead of a cash deposit to file as security 
a surety company bond, or to deposit the sum in cash with any 
reputable bank in the City of New York as trustee. In justi¬ 
fication of this contention it was held that the shipowner's lien 
for general average only extends to give him the right of 
exacting adequate security for the payment of the contribution 
found to be due on the completion of the adjustment, and that 
the guarantee of reputable underwriters or bankers is sufficient. 

But objection is not made to a reasonable cash deposit, 
provided the money does not go into the shipowner’s banking 
account. It should be paid into a special account in the name 
of trustees. From the point of view of cargo owners and 
underwriters, in certain circumstances, such as the bankruptcy 
of the shipowner, and with depreciating currencies, this may 
prove of great importance. An outstanding feature of the 
1924 York-Antwerp Rules is found in No. XXIII, which 
provides for this to be done, when the rules are incorporated 
in the contract of affreightment. This has already been 
commented upon.^ In any case, such deposits as are collected 
are to be regarded as having been received as security for the 
payment of the contribution due, and the trustees, or the 
shipowner (as the case may be), can be sued for their return if 
for any reason the adjustment of the general average is not 
proceeded with. {Proctor v. Borneo Co., 1926.) 

A document known as the General Average Deposit Receipt 
is issued on payment of a cash deposit, and this entitles the 
holder to any refund which may be found due on completion 
of the adjustment. Deposit receipts may be lodged with the 
average department of Lloyd’s, who will attend, on behalf of 
underwriters or merchants, to the ultimate recovery of any 
refund, together with any amount made good in respect of 
general average loss, sustained. * 

From the foregoing it may be inferred that the shipowner is 
1 See page 257. * See page 255. 



268 


THE MARINE INSURANCE OF GOODS 

* 


usually placed in funds without much delay from the deposits 
paid on account as security. It is seldom necessary nowadays, 
but before the development of banking and commerce generally 
and the introduction of means for telegraphic communication, 
masters found it necessary in order to obtain funds to meet 
general average expenditures to resort to forced sales of the 
cargo, or to bottomry or respondentia bonds, whereby the 
ship, or the ship and cargo together, were pledged as security 
for loans obtained.^ If in the exceptional circumstances one 
of these alternatives should be expedient to-day, other means 
having been exhausted, allowance can be made in the general 
average for these, as for other means of obtaining funds. 
The sale of the goods for this purpose is the very last resort, 
and the owner of the goods sold is to be credited with the 
proceeds. He is not to be prejudiced should the amount 
realized be less than their net value as at destination. {Richard¬ 
son V. Nourse, 1819; and Hopper v. Burness, 1876.) 

In this present chapter it now remains to consider the 
procedure whereby the assured cargo-owner recovers from his 
underwriter, and the extent of the latter's liability in respect 
of g^eral average losses. 

General Average and Insurance 

The questions now to be discussed are: When and in what 
circumstances is the assured entitled to claim from the under¬ 
writer in respect of {a) general average deposits, and (b) general 
average contributions, and in respect of (c) general average 
sacrifices of the goods insured. The Marine Insurance Act 
(Sect. 66) is explicit upon the general subject, as follows— 

4. Subject to any express provision in the policy, where the assured 
has incurred a general average expenditure, he may recover from the 
insurer in respect of the proportion of the loss which falls upon him; 
and, in the case of a general average sacrifice, he ma^^^ recover from the 
insurer in respect of the whole loss without having enforced his right of 
contribution from the other parties liable to contribute. 

^ See page 32. 



GENERAL AVERAGE 


269 

5. Subject to any express provision in the policy, where the assured 
has paid, or is liable to pay, a general average contribution in respect 
of the subject insured, he may recover therefor from the insurer. 

6. In the absence of express stipulation, the insurer is not liable for 
any general average loss or contribution where the loss was not incurred 
for the purpose of avoiding, or in connection with the avoidance of, a 
peril insured against. 

From this quotation it is clear that underwriters are liable 
to reimburse their assured in respect of general average con¬ 
tributions, whether on account of expenditures or sacrifices 
of other interests, when incurred or made in connection with a 
peril insured against as expressed by the terms of the particular 
policy. It is interesting to notice in passing, however, that in 
the standard form of policy no mention of general average is 
made, except in the memorandum.^ In certain modern 
clauses which may be added to the policy the term is used, 
however. But underwriters’ liability for general average is 
included as a loss caused by one or other of the perils insured 
against,* whichever may be the peril to which the whole 
adventure is endangered and saved. The loss represented in 
the sacrifice of the property insured is certainly a consequence 
of the peril necessitating it—the loss is mitigated by the 
contributions of the saved interests of the common adventure— 
and general average contributions towards sacrifices or ex¬ 
penditures, though not material losses of the property, represent 
the cost of averting such losses. 

As an example of a case where underwriters are not liable, 
a recent instance may be taken. General average sacrifices 
were made and expenditures incurred because of danger to 
the adventure occasioned by pirates in Chinese waters. For 
this the cargo-owner in question was liable to contribute his 
proportionate share. But his insurance policy contained the 
words Warranted free from the risks of piracy,” so that he 
could not recover this loss from the underwriters. Another 
likely case where general average cannot be recovered by the 

^ See page 142. * See page 97. 
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assured from underwriters is where the loss is caused by or 
directly consequential on a general average act to preserve 
the property in the common adventure from an imminent 
peril of capture, or other war peril, those risks being excluded 
from the insurance, as is quite common.^ A poUcy covering 
the risks of ” total loss only ” does not include general average, 

But assuming that the general average is in connection 
with a peril insured against, genereil average contributions are 
recoverable from underwriters. Each underwriter is liable 
in the proportion which the sum insured of his poUcy bears 
to the insured (or insurable) value; ^ assuming that the con¬ 
tributory value® of the goods for general average purposes is 
not greater than the insured (or insurable) value. If, however, 
the contributory value is the greater, then the goods are under¬ 
insured in respect of general average,* the owner having to 
bear the proportion attaching to the iminsured part. This, 
as regards the “ insured ” value, was determined in Balmoral 
S.S. Co. V. Marten, 1902. (Sect. 73 (i).) 

Should the interest have suffered any particular average loss, 
for which the imderwriter is liable under the policy, the Act 
definitely provides (Sect. 73 (i)) that the amount of such loss 
must first be deducted from the insmed value before com¬ 
paring it with the contributory value in order to determine 
whether the interest is fully insured or not. Otherwise the 
comparison would be unfair to the assured, for the value of 
the goods in their damaged condition (the net arrived value) 
is taken as the contributory value, whereas the insured value 
is based upon the sound condition of the goods (plus expenses, 
etc.) as at the commencement of the voyage. 

With regard to general average deposits (which are paid 
by the assured cargo-owner to the shipowner on release of the 
goods as security for the due payment of the general average 
contribution when adjusted), rmderwriters are not legally 
obliged to refund these. They are entitled to defer the matter 

‘ See page 152. * See page 51. • See page 259. « See page 52. 
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of payment until the contribution is determined. However, 
in modern practice, underwriters invariably reimburse im¬ 
mediately to the assured such proportion of deposits as apply 
to interests insured by them. In this case the deposit receipt 
issued on the authority of the shipowner is endorsed in the 
underwriters' favour, and is retained by them (or in accordance 
with their instructions^) in order that any refund may be 
collected on their account, the rights and remedies of the 
assured having been subrogated to them. ^ 

Before paying the general average deposit and signing the 
general average bond, as may be demanded from the consignee 
of the goods, underwriters or their agents should be com¬ 
municated with. Some policies contain a special clause to this 
effect. ® 

With regard to general average sacrifices—either complete 
destruction, as by jettisoning, or damage, as by water to prevent 
the spread of fire—the assured, when his interest is directly 
affected, may at once claim upon his underwriters in respect 
of the loss, without waiting for the general average adjustment. 
{Dickenson v. Jardine, 1868.) This position, which is important, 
is now made clear in the Act (Sect. 66 (4)), as quoted in full 
above : "' . . . in the case of a general average sacrifice, he 
(the assured) may recover from the insurer in respect of the 
whole loss without having enforced his right of contribution 
from the other parties liable to contribute." 

Losses of this nature should be differentiated from particular 
average losses, which, as distinct from general average sacri¬ 
fices, are partial losses and damages caused by perils insured 
against accidentally and without any human intervention 
in an act of sacrifice.^ Apart from the assured's legal right 
to demand immediate settlement of general average losses 
(sacrifices), underwriters usually desire to put their clients in 
funds (as illustrated by their attitude in respect of deposits). 
In very involved cases this is sometimes done by making 

' See page 267. * See page 186. • See page 185. * See page 247. 
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substantial payments " on account.” It frequently happens 
in serious cases that it is impracticable to determine particular 
average damage from general average damage until some time 
after the loss has occurred. 

As a result of the later case of Price v. Ai Ship’s Small 
Damage Association, 1889, it has been established that general 
average losses are not subject to the memorandum or other 
particular average warranty or franchise,* so that in this im¬ 
portant respect differentiation between general average sacri¬ 
fices and particular average losses is maintained as regards the 
underwriter’s liability in respect of them. ' 

On the other hand, it follows that general average cannot 
be included along with particular average in ascertaining 
whether any particular average franchise has been reached in 
order to render underwriters liable for the latter. (Sect. 76 (i) 
and 3).)* 

Although in certain respects the distinctions between 
general and particular average are not fully defined in regard 
to law, underwriters usually pay for general average sacrifices 
on the same basis as for particular average losses—^for total 
loss of^art or depreciation, as the case may be.® As they are 
distinct from particular average claims in respect of warranties 
and franchises, general average claims are payable irrespective 
of percentage. On payment of the loss the underwriter is, of 
course, subrogated to the rights and remedies of the assured, 
so that he may be credited with such amounts as may be made 
good. (Sect. 79 (2).)* 

It has been observed foregoing that general average should 
be adjusted according to the law of the place of destination, 
or where the voyage is terminated, wherever that may be, 
British or foreign.® When correctly adjusted in this manner 
the general average is recognized by and enforceable under 
English law. {Power v. Whitmore, 1815, etc.) And this is the 


' See page 229. * See page 233. * See page 223. * See page 187. 

• See page 245. 
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position ordinarily understood as existing between the assured 
and the underwriter. Should, therefore, the assured agree 
with the shipowner to any stipulation in the bill of lading or 
charter-party that this rule may be departed from—or if any 
special provision is made, say, in respect of deck cargo, ^ or 
that the York-An twerp Rules^ are to govern the adjustment— 
the fact should be brought to the notice of the underwriter 
at the time of placing the insurance as being material to the risk, 
failure to do so relieving the underwriter from liability for 
general average adjusted not in accordance with the ordinary 
rule. {De Hart v. Compania Anonima Seguros Aurora, 
1902.) 

It has been further pointed out, however, that policies 
frequently provide for such variations (within reasonable 
limits) by the incorporation of what is known as the ‘‘ General 
Average Clause.'** It is self-evident that its inclusion is of 
great importance to the assured. 

In making direct claim upon underwriters for losses in respect 
of general average sacrifices, full documents will be required 
as for total losses,^ or, with partial sacrifices, as for particular 
average losses,^ including the insurance policies (or certificates), 
invoices, bills of lading, surveyors’ certificates, etc., and formal 
subrogation to the underwriters in respect of amounts to be 
made good. Claims for general average contributions must be 
supported by an extract from the average adjuster’s statement. 
And with regard to general average deposits, the endorsed 
deposit receipt should be pfesented, as this will enable the 
underwriter to obtain any refund in respect of the interest on 
completion of the adjustment. 

^ See pages 34, 92. * See page 255. * See page 172. ^ See page 217. 

® See page 234. 
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CHAPTER VI 

SALVAGE AND SALVAGE CHARGES 

It has been necessary, especially in the two preceding chapters, 
to refer to Salvage Charges by way of contrast with general 
average and particular charges. ^ In view of these various 
references it is desirable merely that a summary of the subject 
now appear. 

The term " Salvage ” is variously understood to refer to 
the interest salved, to the reward received by the salvor for his 
services (also known as a “salvage award”), or to those 
services themselves. Though used in relation to affairs on 
land, the term in any of these meanings is more correctly 
related to maritime affairs and law—to the sea and to tidal 
waters. The general idea conveyed by the term is that of 
property saved from loss or destruction, as by fire or ship¬ 
wreck. Although it rightly extends to the saving of life at 
sea, salvage charges in respect of such services do not concern 
the ordinary marine insurance policy. 

A rK|oment’s reflection on the subject will reveal that salvage 
and sdvage charges—as has been seen of general average— 
exist as part of maritime law and altogether apart from marine 
insurance. They are the concern, firstly, of the owners of the 
property saved—the cargo or ship, etc.—and the underwriter 
is concerned in them only inasmuch as he assumes the liabilities 
of the assured in respect of the property concerned, subject 
to the terms of the policy. Like general average, too, the law 
relating to salvage, forming part of maritime law, has long 
been in existence and is said to date back to at least the time 
of the Romans. 

Salvage, then, as now being considered, relates to the sea 
and to maritime property—ships and cargo, and, incidentally, 

* See pages 125. 241, 253* 
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freight. Salvage services are rendered voluntarily by third 
parties in saving or assisting in saving the ship or the cargo, 
or both, and must be either wholly or partially successful in 
order to establish a claim to an award. The services of the 
captain of the ship or members of the crew cannot in any 
circumstances give rise to claims for salvage in respect of their 
ship and her cargo. A salvor is one who is under no legal or 
other obligation to act; his services are entirely voluntary, 
having no interest of his own in the property. 

In this connection it is interesting to observe that under 
maritime law—unlike common law governing the affairs on 
land—a salvor is entitled to remuneration for his services 
even when he acted without the knowledge or consent of the 
owner of the property—indeed, even contrary to his express 
wish. So long as genuine service is rendered in saving or 
helping toward saving the property endangered he can claim 
salvage, and can enforce it by exercising a lien on the property. 
If necessary, and if agreement cannot be arrived at, the salvor 
may institute proceedings before the Admiralty Court. Salvage 
awards are invariably on a liberal basis. 

Examples of salvage services are such as where a disabled 
vessel is towed into port, or assisted on her way, in which case 
the whole adventure, ship, freight, and cargo, is rescued from 
peril. The property may have been abandoned at sea. Or, 
assistance may have been given by one vessel to another in 
putting out a fire, or the services may have been in standing 
by ready to help a vessel in danger. Or, again, when a vessel 
is sunk, or aground, salvage operations, sometimes of a pro¬ 
tracted and complicated character, are necessary in getting 
the vessel off, or in recovering and landing cargo from the 
wreck. For this work, in those parts of the world frequented 
by shipping, specially equipped salvage steamers, with tools, 
pumping apparatus and other equipment, owned by salvage 
companies and wrecking organizations, are always in readiness 
to proceed to the scene of the disaster; although, of course, 
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salvage service rendered by other vessels which may be able 
conveniently to render it are included under the same heading. 

Should the need of salvage services have arisen in conse¬ 
quence of the unseaworthiness of the vessel—^for example, 
should a vessel require to be towed on account of running 
short of fuel because of insufficiency of supply on leaving 
port—^liability for the consequent charges attaches entirely 
to the shipowner because of his neglect; they cannot be 
apportioned to include the cargo interests in the adventure. 
{Ballantyne <§• Co. v. Mackinnon, 1896.) 

In the majority of cases (and here an important distinction 
is to be drawn), services of this nature are performed subject 
to a contract. Such contracts are often entered into very 
hastily between the captain, acting for aU parties in the 
adventure, and the salvors, as delays may add to the damage 
or further imperil the property. Consequently, such agreements 
are often very simple in character, stipulating merely that the 
salvage award shall be decided by some authority of mutual 
regard, as, for example, by nominees of the Committee of 
Idoyd’s or the Salvage Association of London. Often the 
terms are on a “ no cure, no pay ” basis. When a contract is 
entered into with the salvors, the charges of the operations or 
the awards for such services cannot strictly be regarded as 
" salvage charges.” Technically, they thereby become either 
general average or particular charges. 

The reason for this change of denomination (the savage 
services are unaltered in their nature), is that they are not 
performed by a third party. The salvors, through the contract 
entered into, have become the contractors or servants of the 
captain, as representative of the shipowner and cargo-owners, 
so that in this respect it is the same as though the services 
were performed by the owners themselves. This, of comse, 
limits the occasions for " salvage ” services very considerably. 

Salvage services, then, in the strict technical meaning of 
the term, include only services performed independently of 
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contract, usually on account of extreme urgency, or when 
performed without the knowledge or permission of the owners, 
the salvor relying upon maritime law for his reward ; as stated 
in the Marine Insurance Act (Sect. 65 (2))— 

Salvage Charges ** means the charges recoverable under maritime 
law by a salvor independently of contract. They do not include the 
expenses of services in the nature of salvage rendered by the assured 
or his agents, or any person employed for hire by them, for the purpose 
of averting a peril insured against. Such expenses, where properly 
incurred, may be recovered as particular charges or as a general average 
loss, according to the circumstances under which they were incurred. 

It will have become clear from the considerations of the 
two previous chapters what are the circumstances determining 
whether such services rendered under contract and for hire 
(as also by the assured or his agents in the more immediate 
sense) are to be regarded either as general average losses or 

particular charges/' Briefly, they are particular charges 
when related to a particular interest, as the ship alone, or the 
cargo alone, and when not incurred as part of a general average 
act. 

As follows from their nature, salvage charges are apportioned 
over the actual values of the interests salved, whether ship, 
freight and cargo together, or any one or two of the interests, 
or, indeed, over whatever portion of the interests as may be 
served. 

Naturally, too, the circumstances which give rise to salvage 
charges may also occasion claims for general average and 
particular charges, as previously seen.^ The shipowner will 
invariably authorize a professional average adjuster ^ to 
analyse the expenses and to apportion them over the interests 
concerned, as the case may require. In such cases, the ** general 
average deposit " ® which is taken by the shipowner on releasing 
the cargo, wiU also be in respect of these other charges, as 
security for the amounts which may ultimately be found due 


> Sec page 241. 


* See page 254. 


® See page 266. 
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when the statement is completed, although each interest is 
independently liable to the salvor. 

When goods are salved in a damaged state, general arrange¬ 
ments are sometimes made for their realization by sale; the 
amounts thus obtained—the ** salvage proceeds as they are 
called—being accounted for by the average adjuster in a 
similar manner. 

With regard to the application of salvage charges to marine 
insurance and the recovery of the charges from underwriters, 
the Act (Sect. 65 (i)) states that— 

Subject to any express provision in the policy, salvage charges 
incurred in preventing a loss by perils insured against may be recovered 
as a loss by those perils. 

This statement is quite explicit. That the insurance con¬ 
tract is in respect of losses arising from stipulated perils has 
been constantly observed.^ The recovery of the cost of pre¬ 
venting a material loss by such perils, is certainly reasonable. 

Salvage charges incurred in preventing a loss by a peril 
insured against are recoverable from underwriters as a loss by 
that peril : the recovery has nothing to do with the sue and 
laboui^ clause.'" This clause comprises a supplementary con¬ 
tract to the general contract of insurance, and provides only for 
particular (or special) charges which may be incurred in certain 
circumstances by the assured or his agent; ^ although, as 
explained above, charges for services in the nature of salvage 
may be included when carried out subject to contract. The 
distinction between salvage charges proper and sue and labour 
charges was made clear in Dixon v. Whitworth, in 1880, in 
connection with the insurance of Cleopatra's Needle (which is 
now upon the Thames' Embankment, London). 

After having been cast adrift by the towing vessel in conse¬ 
quence of a storm, the craft containing the obelisk was picked 
up and towed to port by another steamer, which claimed 
salvage, for which the owners of the property were, of course, 
^ See page 98. * See page 239. 
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liable. The insurance, however, was only against the risks of 
total loss and charges under the sue and labour clause. As 
these terms do not embrace salvage charges the underwriters 
were held to be not liable. 

Salvage charges, like particular charges, are entirely distinct 
from particular average, and are therefore not subject to any 
particular average warranty or franchise (Sect. 76 (2)), the 
only requirement, in order for the salvage charges to be re¬ 
coverable from underwriters, being that they were incurred in 
consequence of efforts to avert a loss covered by the policy. ^ 
Where foreign law in respect of salvage charges differs 
from English law, and the contract of affreightment provides 
for such variation, it is necessary that the insurance contract 
be extended accordingly, as by the “ Foreign General Average 
Clause," which also refers to such matters. ^ 

.The salvage charges for which the owner of the property 
saved is liable are based upon values specially assessed for the 
purpose, and similar to those for general average contribution, 
which are unlikely exactly to correspond with the insured 
value. As with general average, the measure of indemnity 
under the policy is the full amount of the charges due, provided 
the property is insured for at least the equivalent of the special 
assessment. If under-insured, the underwriter’s liability is 
proportionate. (Sect. 73 (2).) ® 

The method of substantiating claims for salvage charges 
against xmderwriters, and the necessary documents to be 
presented in doing so, are similar to that for general average 
claims, as dealt with in the previous chapter.* 

' See page 152. * See page 172. * See page 52. * Sec page 273 
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RETURNS OF PREMIUM AND SUNDRY 
MATTERS 

In the previous chapters have been considered the different 
kinds of claims in respect of loss or damage and the various 
charges, all of which are related to the perils insured against, 
for which the underwriter may be liable under the terms of 
the policy. Distinct from these claims (as more properly 
understood), and related rather to the conditions of insurance 
than to the property itself and its loss or damage, are what are 
known as “ Returns of Premium.” In certain circumstances, 
now to be considered, the assured is entitled to claim from the 
underwriters a repayment of the whole or part of the premium. 
These circumstances are, naturally, exceptional, and it should 
therefore first be stated as the general rule that once the risk 
has properly attached, none of-the premium is returnable to the 
assured. (Sect. 84 (i).) 

The nremium, as has been seen, ^ is the consideration paid 
by the .assured to the underwriter under the contract of in¬ 
surance. It is natural that the assured should have some right 
of recovery of such money, if, for instance, the goods are not 
dispatched at all; or, of some part of the money if the quantity 
of the goods sent is greatly reduced. Alternative rates of pre¬ 
mium, subject to different conditions, are sometimes arranged 
beforehand, and this may involve subsequent adjustment and 
partial return.* 

The Act elaborates the circumstances under which the 
assured or his agent may claim and, if necessary, enforce a 
return of the whole or part of the premium, if it has already 
been paid to the underwriter; or, if not paid, the circum¬ 
stances entitling the whole or part to be retained. (Sect. 82.) 

> See page 137. * See page 163. 


280 



RETURNS OF PREMIUM AND SUNDRY MATTERS 


281 


The first class of returns to be considered are those claimable 
in accordance with an express agreement in the policy, which 
the Act (Sect. 83) summarizes as follows— 

Where the policy contains a stipulation for the return of the premium, 
or a proportionate part thereof, on the happening of a certain event, 
and that event happens, the premium, or, as the case may be, the 
proportionate part thereof, is thereupon returnable to the assured. 

In connection with the insurance of goods the following 
examples of agreed returns are quite common : To return 
... per cent if sailing on or before 31st October,” or other date— 
in view of ice or other dangerous conditions developing later ; 

To return . . . per cent if tin-lined cases,” or other special 
packing—^in view of the consequent reduction of the risk of 
damage or loss ; To return . . . per cent if no claim,”—in 
connection with livestock, glass, and other heavily rated 
insurances. 

The other class of returns are made, not by reason of any 
express agreement between the parties, but for reasons of 
equity. The most common occasion is the non-attachment of 
the risk. (Sect. 84 (36).) Insurances are wisely effected at 
the earliest possible moment, as soon as interest is reasonably 
expected, often on a provisional basis of amounts and values. 
A variety of causes can falsify such expectations. In such cases 
the insurance is effected on this understanding, the amount 
insured being regarded as the maximum, and subject to 
reduction. The insurance is not usually closed until definite 
particulars of amount and values are available ^ 

The undeclared balance of an open or floating policy ^ may be 
cancelled and a return of premium for short interest allowed, 
providing the assured has no further declarable interest within 
th6 scope of the policy in question. 

Circumstances where the consideration basic to the insurance 
totally fails, giving rise to a return of premium, may come 
about through the inadvertent misrepresentation of the assured 

^ See page 56. ® See page 63. 
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or his agent to disclose certain material facts. ^ In such cir¬ 
cumstances, and except in cases of wilful .concealment and 
fraudulent misrepresentation, should the underwriter wish to 
avoid the contract the premium is returnable. The under¬ 
writer is also entitled to avoid the contract by reason of any 
unreasonable delay in commencing the voyage, in which case 
he will return the premium, should it have been paid. It is, 
of course, essential that the voyage insured shall correspond 
with the actual voyage for the insurance to attach at all. ^ 
If any express warranty ^ is not complied with, as at the outset, 
so that the risk does not attach, the assured may recover the 
premium. (Sect. 84 (3a) ; Henckel v. Royal Exchange, 1749.) 

In cases of change of voyage, or of deviation, or of delay in 
completing the voyage and in finally delivering the goods, it 
has been seen that underwriters' liability does not continue.^ 
For such curtailments of the underwriters' risk there is no claim 
against them for a return of any part of the premium, in 
accordance with the general rule, stated at the commencement 
of this chapter, that the risk having once attached, and apart 
from special agreement between the parties, no part of the 
premium is returnable. {Hogg v. Horner, 1797.) 

The ^sured has no rights against underwriters in respect of 

P.P.I." policies, of course.^ (Sect. 84 (30).) 

The Act (Sect. 84 (2)) specially provides that— 

Where the consideration for the payment of the premium is appor- 
tionable and there is a total failure of any apportionable part of the 
consideration, a proportionate part of the premium is, under the like 
conditions (as for a complete failure), thereupon returnable to the 
assured. 

But few cargo policies are apportionable in the manner to 
which reference is here made, the simplest example being 
where a voyage is in stages, each stage definitely or by im¬ 
plication being rated separately. In such a case, should, say, 


* See page 34. * See page 81. * See page 162. ^ See pages 80, 83. 

® See page 33, 
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the last stage not be proceeded with, the allotted part of the 
premium is returnable. In no case is the premium returnable 
in respect of an ordinary voyage, even though abandoned 
immediately after having commenced. 

A defeasible interest^ which has been terminated during 
the currency of the risk does not give rise to a return. (Sect. 
84 (3^).) Nor is the premium returnable in the case of a 
risk written lost or not lost ^ which had arrived in safety 
at the time, unless, of course, the underwriter knew of the safe 
arrival. (Sect. 84 (36).) 

In no case is the premium returnable should there have been 
fraud or illegality on the part of the assured or his agents. 
(Sect. 84 (I).) 

Double Insurance and Over-Insurance 

It has previously been stated® that the policy of insurance 
is in principle a contract of indemnity, and that, consequently, 
in event of loss or damage, the assured should be no more 
than indemnified therefor. And although, should he be 
under-msnred, he can recover only for a proportionate part 
(Sect. 81),^ he cannot in the alternative of being over-insured 
claim for more than his loss. In the case of over-insurance, 
however, whether a claim for loss is presented or not, the 
question arises as to whether the assured has a right to a 
return of the premium in respect of the superfluous part. 

Firstly, with regard to unvalued policies® the Act (Sect. 84 
(3^)) states expressly that a return is due, as follows— 

Where the assured has over-insured under an unvalued policy, a 
proportionate part of the premium is returnable. 

But it should be observed that this applies only to cases 
where no value is agreed beforehand in the policy. No return, 
can be claimed when the insurance is excessive by an agreed 
insured value.* 

' See page 28. * See page 73. ** See page 44. 

* See page 47. ^ See page 63. « See page 45. 



284 


THE MARINE INSURANCE OF GOODS 


It sometimes happens, however, that there is over-insurance 
by “ double-insurance ”—either under valued or unvalued 
policies—and in certain circumstances the assured has a right 
to claim proportionate returns. “ Double insurance ” is 
defined in the Act (Sect. 32 (i)), as follows— 

Where two or more policies are effected by or on behalf of the assured 
on the same adventure and interest or any part thereof, and the sums 
insured exceed the indemnity allowed by this Act, the assured is said 
to be over-insured by double insurance. 

The Act (Sect. 84 (3/)) clearly states the principles whereby 
in such circumstances a return of premium is allowable, and 
the exceptions, as follows— 

Subject to the foregoing provisions (regarding fraud, etc.), where 
the assured has over-insured by double insurance, a proportionate 
part of the several premiums is returnable : 

Provided that, if the policies are effected at different times, and 
any earlier policy has at any time borne the entire risk, or if a claim 
has been paid on the policy in respect of the full sum insured thereby, 
no premium is returnable in respect of that policy, and when the 
double insurance is effected knowingly by the assured no premium 
is returnable. 

But what, it may be asked, is the procedure to be followed 
in the c^e of double insurance in respect of claims for loss or 
damage ? Is the claim to be made proportionately against 
each, or may the assured select the underwriter or set of 
underwriters to whom to present the claim ? On this question 
there is considerable divergency between English and foreign 
laws. The answer, as far as English law is concerned, is found 
fully stated in the Act (Sect. 32 (2)), as follows— 

Where the assured is over-insured by double insurance— 

(a) The assured, unless the policy otherwise provides, may claim 
payment from the insurers in such order as he may think fit, provided 
that he is not entitled to receive any sum in excess of the indemnity 
allowed by this Act. 

(b) Where the policy under which the assured claims is a valued 
policy, the assured must give credit as against the valuation for any 
sum received by him under any other policy without regard to the actual 
value of the subject-matter insured. 
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(c) Where the policy under which the assured claims is an unvalued 
policy he must give credit, as against the full insurable value, for any 
sum received by him under any other policy. 

(d) Where the assured receives any sum in excess of the indemnity 
allowed by this Act, he is deemed to hold such sum in trust for the 
insurers, according to their right of contribution among themselves. 

From the foregoing it is clear that the assured has the right 
of option as to which of the underwriters shall be called upon 
to indemnify him in respect of loss. As between the under¬ 
writers, in case of double insurance, each is bound to con¬ 
tribute rateably, and if any underwriter has paid more than 
his share he is entitled to take any necessary action in making 
recovery from the others. (Sect. 8o.) 

An assured will sometimes effect a second insurance (thus 
constituting over-insurance by double insurance) knowingly, 
because he has reason to doubt the security afforded by the 
original policies. 


Insolvency 

Cases of insolvency are not unknown amongst insurance 
companies and other underwriters. In the event of bank¬ 
ruptcy of either of the principals—the assured or the insurer 
—^the agency of any broker automatically lapses. The broker 
is, of course, answerable to the underwriter for any premiums 
already in account, and to the assured for any claims actually 
recovered. Claims and returns of premium as at the date of 
the order for an underwriter's liquidation, settled in account 
with the broker against premium, may be set-off, if such method 
of settlement was in accordance with previous agreement or 
established custom. Of this arrangement the assured is 
entitled to the benefit. 

An insolvent underwriter usually ceases issuing policies, even 
in respect of risks actually underwritten but at the time 
unclosed. ^ In the usual manner, in this country, the Official 
Receiver or an officially appointed liquidator takes charge of 

^ See page 56. 



286 


THE MARINE INSURANCE OF GOODS 


affairs, to whom claims of all kinds should be submitted and 
proved in the liquidation. After some delay such dividends 
as the assets allow will be paid. As between principals, the 
assured and the insurer, there is in certain cases a right of 
set-off in respect of amounts due to and due by the respective 
parties ; but these circumstances seldom exist where original 
insurances are concerned, so that elaboration may be omitted. 
In connection with Lloyd's underwriters, the importance of 
the special seal of the Signing Bureau has already been referred 
to,^ as without it the Committee do not acknowledge the 
policy in relation to the funds held by them as security. 

It should also be remembered in this connection that the 
Statute of Limitations is applicable to insurance policies, 
except to those issued by corporations under their corporate 
seal. ^ Only with exceptional and justifying circumstances 
would a solvent concern of repute enter a plea under this 
statute, but with insolvent concerns the strict letter of the law 
is applied. Claims should therefore be made within six years, 
and if unsettled, a writ should be issued before that time 
expires to secure the position. 

In the event of the insurance broker becoming insolvent, 
the position is governed by the two important principles 
already enunciated in theii general application.® Firstly, the 
underwriter must look to the broker, though insolvent, for the 
premium for any pohcies which have been issued to him. 
Secondly, the underwriter is directly responsible to the assured 
in respect of losses. (Sect. 53 (i).) 

The assured cannot therefore be called upon to pay the 
premium a second time in respect of any issued policy. The 
only pos.sibility of the assured being involved in a charge of 
this nature is where he has paid the broker before the issuance 
of the policy in the short period immediately preceding the 
broker's bankruptcy (assuming the broker not to have acted 
fraudulently). The assured is entitled to close^ insurances 

^ See page 56. * See page 139. * See page 137. * See page 56. 
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remaining open* in the books of the broker in respect of his 
account, and to collect claims in respect of them; and the 
underwriter, on his part, is entitled to the premium in respect 
of all outstanding risks. 

It is obviously better to avoid troubles, delays and com¬ 
plications which liquidations involve. " Cheap'' insurance, 
like other cheap commodities, may prove to be expensive. 
The merchant should therefore exercise care and discrimination 
as to the insurance companies and underwriters he accepts. 
If a broker is employed, he also should be the object of the 
same watchfulness. The assured should not neglect to see that 
the names of the underwriters with whom his business is placed 
are given on the broker’s cover-note, and that they conform 
with safe standards, as discussed at length in earlier pages of 
this book. * 


^ See page 56. 


2 See page 57. 
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MARINE INSURANCE ACT, 1906 

(6 Edw. 7. Ch. 41) 
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Marine Insurance Act, 1906. 

CHAPTER 41. 

(6 Edw. 7.) 

An Act to codify the Law relating to Marine Insurance. 

[21st December, 1906.] 

Be it enacted by the King's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by 
the authority of the same, as follows— 

Marine Insurance. 

1. A contract of marine insurance is a contract whereby the 
insurer undertakes to indemnify the assured, in manner and to 
the extent thereby agreed, against marine losses, that is to say, 
the losses incidental to marine adventure. 

2. —(1) A contract of marine insurance may, by its express 
terms, or by usage of trade, be extended so as to protect the 
assured against losses on inland waters or on any land risk 
which may be incidental to any sea voyage. 

(2) Where a ship in course of building, or the launch of a 
ship, or any adventure analogous to a marine adventure, is 
covered by a policy in the form of a marine policy, the provi¬ 
sions of this Act, in so far as applicable, shall apply thereto : 
but, except as by this section provided, nothing in this Act 
shall alter or affect any rule of law applicable to any contract 
of insurance other than a contract of marine insurance as by 
this Act defined. 

3. —(1) Subject to the provisions of this Act, every lawful marine 
adventure may be the subject of a contract of marine insurance. 

(2) In particular there is a marine adventure where— 

(a) Anj^ ship goods or other moveables are exposed to mari¬ 
time perils. Such property is in this Act referred to as 
“ insurable property " : 

{b) The earning or acquisition of any freight, passage money, 
commission, profit, or other pecuniary benefit, or the 
security for any advances, loan, or disbursements, is 
endangered by the exposure of insurable property to 
maritime perils; 

{c) Any liability to a third party may be incurred by the 
owner of, or other person interested in or responsible for, 
insurable property, by reason of maritime perils. 

" Maritime perils " means the perils consequent on, or inci¬ 
dental to, the navigation of the sea, that is to say, perils of the 
seas, fire, war perils, pirates, rovers, thieves, captures, seizures, 
restraints, and detainments of princes and peoples, jettisons, 
barratry, and any other perils, either of the like kind or which 
may be designated by the policy. 

Insurable Interest, 

4. —(1) Every contract of marine insurance by way of gaming 
or wagering is void. 

(2) A contract of marine insurance is deemed to be a gaming 
or wagering contract— 

(a) Where the assured has not an insurable interest as defined 
by this Act, and the contract is entered into with no 
expectation of acquiring such an interest; or 
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(b) Where the policy is made “ interest or no interest/* or 
without further proof of interest than the policy itself/* 
or '* without benefit of salvage to the insurer/* or subject 
to any other like term: 

Provided that, where there is no possibility of salvage, a 
policy may be effected without benefit of salvage to the insurer. 

5. —(1) Subject to the provisions of this Act, every person 
has an insurable interest who is interested in a marine adventure. 

(2) In particular a person is interested in a marine adventure 
where he stands in any legal or equitable relation to the adventure 
or to any insurable property at risk therein, in consequence of 
which he may benefit by the safety or due arrival of insurable 
property, or may be prejudiced by its loss, or by damage thereto, 
or by the detention thereof, or may incur liability in respect 
thereof. 

6 . —(1) The assured must be interested in the subject-matter 
insured at the time of the loss though he need not be interested 
when the insurance is effected : 

Provided that where the subject-matter is insured *' lost or 
not lost,** the assured may recover although he may not have 
acquired his interest until after the loss, unless at the time of 
effecting the contract of insurance the assured was aware of the 
loss, and the insurer was not. 

(2) Where the assured has no interest at the time of the loss, 
he cannot acquire interest by any act or election after he is 
aware of the loss. 

7. —(1) A defeasible interest is insurable, as also is a contingent 
interest. 

(2) In particular, where the buyer of goods has insured them, 
he has an insurable interest, notwithstanding that he might, 
at his election, have rejected the goods, or have treated them 
as at the seller’s risk, by reason of the latter’s delay in making 
delivery or otherwise. 

8 . A partial interest of any nature is insurable. 

9. —(1) The insurer under a contract of marine insurance has 
an insurable interest in his risk, and may re-insure in respect 
of it. 

(2) Unless the policy otherwise provides, the original assured 
has no right or interest in respect of such re-insurance. 

10. The lender of money on bottomry or respondentia has an 
insurable interest in respect of the loan. 

11. The master or any member of the crew of a ship has an 
insurable interest in respect of his wages. 

12 . In the case of advance freight, the person advancing the 
freight has an insurable interest, in so far as such freight is not 
repayable in case of loss. 

13. The assured has an insurable interest in the charges of 
any insurance which he may effect. 

14. —(1) Where the subject-matter insured is mortgaged, the 
mortgagor has an insurable interest in the full vadue thereof, 
and the mortgagee has an insurable interest in respect of any 
sum due or to become due under the mortgage. 

(2) A mortgagee, consignee, or other person having an interest 
in the subject-matter insured may insure on behalf and for the 
benefit of other persons interested as well as for his own benefit. 

(3) The owner of insurable property has an insurable interest 
in respect of the full value thereof, notwithstanding that some 
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third person may have agreed, or be liable, to indemnify him 
in case of loss. 

15. Wliere the assured assigns or otherwise parts with his 
interest in the subject-matter insured, he does not thereby 
transfer to the assignee his rights under the contract of insur¬ 
ance, unless there be an express or implied agreement with the 
assignee to that effect. 

But the provisions of this section do not affect a transmission 
f»f interest by operation of law. 

hi SHY able Value. 

16. Subject to any express provision or valuation in the 
policy, the insurable value of the subject-matter insured must 
be ascertained as follows^— 

(1) In insurance on ship, the insurable value is the value, at 
the commencement of the risk, of the ship, including her 
outfit, provisions and stores for the officers and crew, money 
advanced for seamen’s wages, and other disbursements (if 
any) incurred to make the ship fit for the voyage or adven¬ 
ture contemplated by the policy, plus the charges of 
insurance upon the whole : 

The insurable value, in the case of a steamship, includes 
also the machinery, boilers, and coals and engine stores if 
owned by the assured, and, in the case of a ship engaged in 
a special trade, the ordinary fittings requisite for that trade : 

(2) In insurance on freight, whether paid in advance or 
otherwise, the insurable value is the gross amount of the 
freight at the risk of the assured, plus the charges of 
insurance : 

(3) In insurance on goods or merchandise, the insurable value 
is the prime cost of the property insured, plus the expenses 
of and incidental to shipping and the charges of insurance 
upon the whole : 

(4) In insurance on any other subject-matter, the insurable 
value is the amount at the risk of the assured when the 
policy attaches, plus the charges of insurance. 

Disclosure and Representations, 

17. A contract of marine insurance is a contract based upon 
the utmost good faith, and, if the utmost good faith be not 
observed by either party, the contract may be avoided by the 
other party. 

18. —(1) Subject to the provisions of this section, the assured 
must disclose to the insurer, before the contract is concluded, 
every material circumstance which is known to the assured, and 
the assured is deemed to know every circumstance which, in the 
ordinary course of business, ought to be known by him. If the 
assured fails to make such disclosure, the insurer may avoid the 
contract. 

(2) Every circumstance is material which would influence the 
judgment of a prudent insurer in fixing the premium, or deter¬ 
mining whether he will take the risk. 

(3) In the absence of inquiry the following circumstances 
need not be disclosed, namely— 

(а) Any circumstance which diminishes the risk ; 

(б) Any circumstance which is known or presumed to be 
known to the insurer. The insurer is presumed to know 
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matters of common notoriety or knowledge, and matters 
which an insurer in the ordinary course of his business, as 
such, ought to know ; 

(c) Any circumstance as to which information is waived by 
the insurer; 

(d) Any circumstance which it is superfluous to disclose by 
reason of any express or implied warranty. 

(4) Whether any particular circumstance, which is not dis¬ 
closed, be material or not is, in each case, a question of fact. 

(5) The term circumstance includes any communication 
made to, or information received by, the assured. 

19. Subject to the provisions of the preceding section as to 
circumstances which need not be disclosed, where an insurance 
is effected for the assured by an agent, the agent must disclose 
to the insurer— 

(a) Every material circumstance which is knoum to himself, 
and an agent to insure is deemed to know every circum¬ 
stance which in the ordinary course of business ought to 
be known by, or to have been communicated to, him ; and 

(b) Every material circumstance which the assured is bound 
to disclose, unless it come to his knowledge too late to 
communicate it to the agent. 

20. —(1) Every material representation made by the assured 
or his agent to the insurer during the negotiations for the con¬ 
tract, and before the contract is concluded, must be true. If it 
be untrue the insurer may avoid the contract. 

(2) A representation is material which would influence the 
judgment of a prudent insurer in fixing the premium, or deter¬ 
mining whether he will take the risk. 

(3) A representation may be either a representation as to a 
matter of fact, or as to a matter of expectation or belief. 

(4) A representation as to a matter of fact is true, if it be 
substantially correct, that is to say, if the difference between 
what is represented and what is actually correct would not be 
considered material by a prudent insurer. 

(5) A representation as to a matter of expectation or belief is 
true if it be made in good faith. 

(6) A representation may be withdrawn or corrected before 
the contract is concluded. 

(7) Whether a particular representation be material or not 
is, in each case, a question of fact. 

21. A contract of marine insurance is deemed to be concluded 
when the proposal of the assured is accepted by the insurer, 
whether the policy be then issued or not: and for the purpose 
of showing when "the proposal was accepted, reference may be 
made to the slip or covering note or other customary memo¬ 
randum of the contract, although it be unstamped. 

TJie Policy. 

22. Subject to the provisions of any statute, a contract of 
marine insurance is inadmissible in evidence unless it is embodied 
in a marine policy in accordance with this Act. The policy may 
be, executed and issued either at the time when the contract is 
concluded, or afterwards. 

23. A marine policy must specify— 

(1) The name of the assured, or of some person who effects 
the insurance on liis behalf: 
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(2) The subject-matter insured and the risk insured against: 

(3) The voyage, or period of time, or both, as the case may 
be, covered by the insurance : 

(4) The sum or sums insured : 

(5) The name or names of the insurers. 

24. —(1) A marine policy must be signed by or on behalf of 
the insurer, provided that in the case of a corporation the 
corporate seal may be sufficient, but nothing in this section 
shall be construed as requiring the subscription of a corporation 
to be under seal. 

(2) Where a policy is subscribed by or on behalf of two or 
more insurers, each subscription, unless the contrary be expressed, 
constitutes a distinct contract with the assured. 

25. —(1) Where the contract is to insure the subject-matter 
at and from, or from one place to another or others, the policy 
is called a '* voyage policy,'' and where the contract is to insure 
the subject-matter for a definite period of time the policy is 
called a " time policy." A contract for both voyage and time 
may be included in the .same policy. 

(2) Subject to the provisions of section eleven of the Finance 
Act, 1901, a time policy which is made for any time exceeding 
twelve months is invalid. 

26. —(1) The subject-matter insured must be designated in a 
marine policy with reasonable certainty. 

(2) The nature and extent of the interest of the assured in 
the subject-matter insured need not be specified in the policy. 

(3) Wliere the policy designates the subject-matter insured 
in general terms, it shall be construed to apply to the interest 
intended by the assured to be covered. 

(4) In the application of this section regard shall be had to 
any usage regulating the designation of the subject-matter 
insured. 

27. —(1) A policy may be either valued or unvalued. 

(2) A valued policy is a policy which specifies the agreed 
value of the subject-matter insured. 

(3) Subject to the provisions of this Act, and in the absence 
of fraud, the value fixed by the policy is, as between the insurer and 
assured, conclusive of the insurable value of the subject-matter 
intended to be insured, whether the loss be total or partial. 

(4) Unless the policy otherwise provides, the value fixed by 
the policy is not conclusive for the purpose of determining 
whether there has been a constructive total loss. 

28. An unvalued policy is a policy which does not specify the 
value of the subject-matter insured, but, subject to the limit 
of the sum insured, leaves the insurable value to be subsequently 
ascertained, in the manner herein-before specified. 

29. —(1) A floating policy is a policy which describes the 
insurance in general terms, and leaves the name of the ship or 
ships and other particulars to be defined by subsequent 
declaration. 

(2) The subsequent declaration or declarations may be made 
by indorsement on the policy, or in other customary manner. 

(3) Unless the policy otherwise provides, the declarations 
must be made in the order of dispatch or shipment. They must, 
in the case of goods, comprise all consignments within the terms 
of the policy, and the value of the goods or other property must 
be honestly stated, but an omission or erroneous declaration 
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may be rectified even after loss or arrival, provided the omission 
or declaration was made in good faith. 

(4) Unless the policy otherwise provides, where a declaration 
of value is not made until after notice of loss or arrival, the 
policy must be treated as an unvalued policy as regards the 
subject-matter of that declaration. 

30. —(1) A policy may be in the form in the First Schedule 
to this Act. 

(2) Subject to the provisions of this Act, and unless the 
context of the policy otherwise requires, the terms and expres¬ 
sions mentioned in the First Schedule to this Act shall be con¬ 
strued as having the scope and meaning in that schedule assigned 
to them. 

31. —(1) Where an insurance is effected at a premium to be 
arranged, and no arrangement is made, a reasonable premium 
is payable. 

(2) Where an insurance is effected on the terms that an 
additional premium is to be arranged in a given event, and that 
event happens but no arrangement is made, then a reasonable 
additional premium is payable. 

Double Insurance. 

32. —(1) Where two or more policies are effected by or on 
behalf of the assured on the same adventure and interest or any 
part thereof, and the sums insured exceed the indemnity allowed 
by this Act, the assured is said to be over-insured by double 
insurance. 

(2) Where the assured is over-insured by double insurance— 

(a) The assured, unless the policy otherwise provides, may 
claim payment from the insurers in such order as he may 
think fit, provided that he is not entitled to receive any 
sum in excess of the indemnity allowed by this Act; 

(fc) Where the policy under which the assured claims is a 
valued policy, the assured must give credit as against the 
valuation for any sum received by him under any other 
jjolicy without regard to the actual value of the subject- 
matter insured ; 

(c) Where the policy under which the assured claims is an 
unvalued policy he must give credit, as against the full 
insurable value, for any sum received by him under any 
other policy ; 

(d) Where the assured receives any sum in excess of the 
indemnity allowed by this Act, he is deemed to hold such 
sum in trust for the insurers, according to their right of 
contribution among themselves. 

Warranties, etc. 

33. —(1) A warranty, in the following sections relating to 
warranties, means a promissory warranty, that is to say, a 
warranty by which the assured undertakes that some particular 
thing shall or shall not be done, or that some condition shall be 
fulfilled, or whereby he affirms or negatives the existence of a 
particular state of facts. 

(2) A warranty may be express or implied. 

(3) A warranty, as above defined, is a condition which must 
be exactly complied with, whether it be material to the risk or 
not. If it be not so complied with, then, subject to any express 
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provision in the policy, the insurer is discharged from liability 
as from the date of the breach of warranty, but without prejudice 
to any liability incurred by him before that date. 

34. —(1) Non-compliance with a warranty is excused when, 
by reason of a change of circumstances, the warranty ceases to 
be applicable to the circumstances of the contract, or when 
compliance with the warranty is rendered unlawful by any 
subsequent law. 

(2) Where a warranty is broken, the assured cannot avail 
himself of the defence that the breach has been remedied, and 
the warranty complied with, before loss. 

(3) A breach of warranty may be waived by the insurer. 

35. —(1) An express warranty may be in any form of words 
from which the intention to warrant is to be inferred. 

(2) An express warranty must be included in, or written 
upon, the policy, or must be contained in some document 
incorporated by reference into the policy. 

(3) An express warranty does not exclude an implied warranty, 
unless it be inconsistent therewii,h. 

36. —(1) Where insurable property, whether ship or goods, is 
expressly warranted neutral, there is an implied condition that 
the property shall have a neutral character at the commence¬ 
ment of the risk, and that, so far as the assured can control the 
matter, its neutral character shall be preserved during the risk. 

(2) WTiere a ship is expressly warranted ** neutral ** there is 
also an implied condition that, so far as the assured can control 
the matter, she shall be properly documented, that is to say, 
that she shall carry the necessary papers to establish her 
neutrality, and that she shall not falsify or suppress her papers, 
or use simulated papers. If any loss occurs through breach of 
this condition, the insurer may avoid the contract. 

37. There is no implied warranty as to the nationality of a 
ship, or that her nationality shall not be changed during the risk. 

38. Where the subject-matter insured is warranted “ well 
or ** in good safety ** on a particular day, it is sufficient if it be 
safe at any time during that day. 

39. —(1) In a voyage policy there is an implied warranty that 
at the commencement of the voyage the ship shall be seaworthy 
for the purpose of the particular adventure insured. 

(2) Where the policy attaches while the ship is in port, there 
is also an implied warranty that she shall, at the commencement 
of the risk, be reasonably fit to encounter the ordinary perils 
of the port. 

(3) Where the policy relates to a voyage which is performed 
in different stages, during which the ship requires different kinds 
of or further preparation or equipment, there is an implied 
warranty that at the commencement of each stage the ship is 
seaworthy in respect of such preparation or equipment for the 
purposes of that stage. 

(4) A ship is deemed to be seaworthy when she is reasonably 
fit in all respects to encounter the ordinary perils of the seas of 
the adventure insured. 

(5) In a time policy there is no implied warranty that the 
ship shall be seaworthy at any stage of the adventure, but 
where, with the privity of the assured, the ship is sent to sea 
in an unseaworthy state, the insurer is not liable for any loss 
attributable to unseawoi^iness. 
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40. —(1) In a policy on goods or other moveables there is no 
implied warranty that the goods or moveables are seaworthy. 

(2) In a voyage policy on goods or other moveables there is 
an implied warranty that at the commencement of the voyage 
the ship is not only seaworthy as a ship, but also that she is 
reasonably fit to carry the goods or other moveables to the 
destination contemplated by the policy. 

41. There is an implied warranty that the adventure insured 
is a lawful one, and that, so far as the assured can control the 
matter, the adventure shall be carried out in a lawful manner. 

The Voyage, 

42. —(1) Where the subject-matter is insured by a voyage 
policy ** at and from or “ from " a particular place, it is not 
necessary that the ship should be at that place when the con¬ 
tract is concluded, but there is an implied condition that the 
adventure shall be commenced within a reasonable time, and 
that if the adventure be not so commenced the insurer may 
avoid the contract. 

(2) The implied condition may be negatived by showing that 
the delay was caused by circumstances known to the insurer 
before the contract was concluded, or by showing that he waived 
the condition. 

43. Where the place of departure is specified by the policy, 
and the ship instead of sailing from that place sails from any 
other place, the risk does not attach, 

44. Where the destination is specified in the policy, and the 
ship, instead of sailing for that destination, sails for any other 
destination, the risk does not attach. 

45. —(1) Where, after the commencement of the risk, the 
destination of the ship is voluntarily changed from the destina¬ 
tion contemplated by the policy, there is said to be a change of 
voyage, 

(2) Unless the policy otherwise provides, where there is a 
change of voyage, the insurer is discharged from liability as 
from the time of change, that is to say, as from the time when 
the determination to change it is manifested; and it is 
immaterial that the ship may not in fact have left the course 
of voyage contemplated by the'policy when the loss occurs. 

46. —(1) Where a diip, without lawful excuse, deviates from 
the voyage contemplated by the policy, the insurer is discharged 
from liability as from the time of deviation, and it is immaterial 
that the ship may have regained her route before any loss 
occurs. 

(2) There is a deviation from the voyage contemplated by 
the policy— 

(a) Where the course of the voyage is specifically designated 
by the policy, and that course is departed from ; or 

(h) Where the course of the voyage is not specifically desig¬ 
nated by the policy, but the usual and customary course 
is departed from. 

(3) The intention to deviate is immaterial; there must be a 
deviation in fact to discharge the insurer from his liability under 
the contract. 

47. —(1) Where several ports of discharge are specified by the 
policy, the ship may proceed to all or any of them, but, in the 
absence of any usage or sufficient cause to the contrary, she 
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must proceed to them, or such of them as she goes to, in the 
order designated by the policy. If she does not there is a 
deviation. 

(2) Where the policy is to “ ports of discharge,” within a 
given area, which are not named, the ship must, in the absence 
of any usage or sufficient cause to the contrary, proceed to 
them, or such of them as she goes to, in their geographical order. 
If she does not there is a deviation. 

48. In the case of a voyage policy, the adventure insured 
must be prosecuted throughout its course with reasonable 
dispatch, and, if without lawful excuse it is not so prosecuted, 
the insurer is discharged from liability as from the time when 
the delay became unreasonable. 

49. —(1) Deviation or delay in prosecuting the voyage con¬ 
templated by the policy is excused— 

(a) WTiere authorized by any special term in the policy ; or 

(b) Where caused by circumstances beyond the control of 
the master and his employer ; or 

(c) Wliere reasonably necessary in order to comply with an 
express or implied warranty ; or 

(flO Where reasonably necessary for the safety of the ship or 
subject-matter insured : or 

(e) For the purpose of saving human life, or aiding a ship in 
distress where human life may be in danger; or 

(f) Where reasonably necessary for the purpose of obtaining 
medical or surgical aid for any person on board the 
ship; or 

(g) Where caused by the barratrous conduct of the master or 
crew, if barratry be one of the perils insured against. 

(2) When the cause excusing the deviation or delay ceases to 
operate, the ship must resume her course, and prosecute her 
voyage, with reasonable dispatch. 

Assignment of Policy, 

50. —(1) A marine policy is assignable unless it contains 
terms expressly prohibiting assignment. It may be assigned 
either before or after loss. 

(2) Whore a marine policy has been assigned so as to pass the 
beneficial interest in such policy, the assignee of the policy is 
entitled to sue thereon in his own name ; and the defendant is 
entitled to make any defence arising out of the contract which 
he would have been entitled to make if the action had been 
brought in the name of the person by or on behalf of whom the 
policy was effected. 

(3) A marine policy may be assigned by indorsement thereon 
or in other customary manner. 

51. Where the assured has parted with or lost his interest in 
the subject-matter insured, and has not, before or at the time 
of so doing, expressly or impliedly agreed to assign the policy, 
any subsequent assignment of the policy is inoperative : 

Provided that nothing in this section affects the assignment 
of a policy after loss. 


The Premium. 

52. Unless otherwise agreed, the duty of the assured or his 
agent to pay the premium, and the duty of the insurer to issue 
the policy to the assured or his agent, are concurrent conditions, 
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and the insurer is not bound to issue the policy until payment 
or tender of the premium. 

53. —(1) Unless otherwise agreed, where a marine policy is 
effected on behalf of the assured by a broker, the broker is 
directly responsible to the insurer for the premium, and the 
insurer is directly responsible to the assured for the amount 
which may be payable in respect of losses, or in respect of 
returnable premium. 

(2) Unless otherwise agreed, the broker has, as against the 
assured, a lien upon the policy for the amount of the premium 
and his charges in respect of effecting the policy ; and, where 
he has dealt with the person who employs him as a principal, 
he has also a lien on the policy in respect of any balance on any 
insurance account which may be due to him from such person, 
unless when the debt was incurred he had reason to believe 
that such person was only an agent. 

54. Where a marine policy effected on behalf of the assured 
by a broker acknowledges the receipt of the premium, such 
acknowledgment is, in the absence of fraud, conclusive as 
between the insurer and the assured, but not as between the 
insurer and broker. 


Loss and Abandonment. 

55. —(1) Subject to the provisions of this Act, and unless the 
policy otherwise provides, the insurer is liable for any loss 
proximately caused by a peril insured against, but, subject as 
aforesaid, he is not liable for any loss which is n^t proximately 
caused by a peril insured against. 

(2) In particular— 

(a) The insurer is not liable for any loss attributable to the 
wilful misconduct of the assured, but, unless the policy 
otherwise provides, he is liable for any loss proximately 
caused by a peril insured against, even though the loss 
would not have happened but for the misconduct or 
negligence of the master or crew; 

(h) Unless the policy otherwise provides, the insurer on ship 
or goods is not liable for any loss proximately caused by 
delay, although the delay be caused by a peril insured 
against; 

(c) Unless the policy otherwise provides, the insurer is not 
liable for ordinary wear and tear, ordinary leakage and 
breakage, inherent vice or nature of the subject-matter 
insured, or for any loss proximately caused by rats or 
vermin, or for any injury to machinery not proximately 
caused by maritime perils. 

56. -—(1) A loss may be either total or partial. Any loss 
other than a total loss, as hereinafter defined, is a partial loss. 

(2) A total loss may be either an actual total loss, or a 
constructive total loss. 

(3) Unless a different intention appears from the terms of 
the policy, an insurance against total loss includes a constructive, 
as well as an actual, total loss. 

(4) Where the assured brings an action for a total loss and 
the evidence proves only a partial loss, he may, unless the policy 
otherwise provides, recover for a partial loss. 

(5) Where goods reach their destination in specie, but by 
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reason of obliteration of niarks, or otherwise, they are incapable 
of identification, the loss, if any, is partial, and not total. 

57. —(1) Where the subject-matter insured is destroyed, or so 
damaged as to cease to be a thing of the kind insured, or where 
the assured is irretrievably deprived thereof, there is an actual 
total loss. 

(2) In the case of an actual total loss no notice of abandon¬ 
ment need be given. 

58. Where the ship concerned in the adventure is missing, 
and after the lapse of a reasonable time no news of her has been 
received, an actual total loss may be presumed. 

59. Where, by a peril insured against, the voyage is inter¬ 
rupted at an intermediate port or place, under such circum¬ 
stances as, apart from any special stipulation in the contract 
of affreightment, to justify the master in landing and re-shipping 
the goods or other moveables, or in transhipping them, and 
sending them on to their destination, the liability of the insurer 
continues, notwithstanding the landing or transhipment. 

60. —(1) Subject to any express provision in the policy, there 
is a constructive total loss where the subject-matter insured is 
reasonably abandoned on account of its actual total loss appear¬ 
ing to be unavoidable, or because it could not be preserved 
from actual total loss without an expenditure which would 
exceed its value when the expenditure had been incurred. 

(2) In particular, there is a constructive total loss— 

(i) Where the assured is deprived of the possession of his 
ship or goods by a peril insured against, and (a) it is unlikely 
that he can recover the ship or goods, as the case may be, 
or (6) the cost of recovering the ship or goods, as the case 
may be, would exceed their value when recovered ; or 

(ii) In the case of damage to a ship, where she is so damaged 
by a peril insured against that the co.st of repairing 
the damage would exceed the value of the ship when 
repaired. 

In estimating the cost of repairs, no deduction is to be 
made in respect of general average contributions to those 
repairs payable by other interests, but account is to be 
taken of the expense of future salvage operations and of 
any future general average contributions to which the 
ship would be liable if repaired ; or 

(iii) In the case of damage to goods, where the cost of repairing 
the damage and forwarding the goods to their destination 
would exceed their value on arrival. 

61. Where there is a constructive total loss the assured may 
either treat the loss as a partial loss, or abandon the subject- 
matter insured to the insurer and treat the loss as if it were an 
actual total loss. 

62. —(1) Subject to the provisions of this section, where the 
assured elects to abandon the subject-matter insured to the 
ixisurer, he must give notice of abandonment. If he fails to do 
so the loss can only be treated as a partial loss. 

(2) Notice of abandonment may be given in writing, or by 
word of mouth, or partly in writing and partly by word of 
mouth, and may be given in any terms which indicate the inten¬ 
tion of the assured to abandon his insured interest in the subject- 
matter insured unconditionally to the insurer. 

(3) Notice of abandonment must be given with reasonable 
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diligence after the receipt of reliable information of the loss, 
but where the information is of a doubtful character the assured 
is entitled to a reasonable time to make inquiry. 

(4) Where notice of abandonment is properly given, the 
rights of the assured are not prejudiced by the fact that the 
insurer refuses to accept the abandonment. 

(5) The acceptance of an abandonment may be either express 
or implied from the conduct of the insurer. The mere silence 
of the insurer after notice is not an acceptance. 

(6) Where notice of abandonment is accepted the abandon¬ 
ment is irrevocable. The acceptance of the notice conclusively 
admits liability for the loss and the sufficiency of the notice. 

(7) Notice of abandonment is unnecessary where, at the time 
when the assured receives information of the loss, there would 
be no possibility of benefit to the insurer if notice were given 
to him. 

(8) Notice of abandonment may be waived by the insurer. 

(9) Where an insurer has re-insured his risk, no notice of 
abandonment need be given by him. 

63. —(1) Where there is a valid abandonment the insurer is 
entitled to take over the interest of the assured in whatever 
may remain of the subject-matter insured, and all proprietary 
rights incidental thereto. 

(2) Upon the abandonment of a ship, the insurer thereof is 
entitled to any freight in course of being earned, and which is 
earned by her subsequent to the casualty causing the loss, less 
the expenses of earning it incurred after the casualty ; and, 
where the ship is carrying the owner's goods, the insurer is 
entitled to a reasonable remuneration for the carriage of them 
subsequent to the casualty causing the loss. 

Partied Losses (including Salvage and General Average 
and Particular Charges). 

64. —(1) A particular average loss is a partial loss of the 
subject-matter insured, caused by a peril insured against, and 
which is not a general average loss. 

(2) Expenses incurred by or on behalf of the as.sured for the 
safety cr preservation of the subject-matter insured, other than 
general average and salvage charges, are called particular 
charges. Particular charges are not included in particular 
a verage. 

65. —(1) Subject to any express provision in the policy, 
salvage charges incurred in preventing a loss by perils insured 
against may be recovered as a loss by those perils. 

(2) Salvage charges " means the charges recoverable under 
maritime law by a salvor independently of contract. They do 
not include the expenses of services in the nature of salvage 
rendered by the assured or his agents, or any person employed 
for hire by them, for the purpose of averting a peril insured 
against. Such expenses, where properly incurred, may be 
recovered as particular charges or as a general average loss, 
according to the circumstances under which they were incurred. 

66 . —(1) A general average loss is a loss caused by or directly 
consequential on a general average act. It includes a general 
average expenditure as well as a general average sacrifice. 

(2) There is a general average act where any extraordinary 
sacrifice or expenditure is voluntarily and reasonably made or 
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A, P. 19 06 . incurred in time of peril for the purpose of preserving the 
property imperilled in the common adventure. 

(3) V^ere there is a general average loss, the party on whom 
it falls is entitled, subject to the conditions imposed by mari¬ 
time law, to a rateable contribution from the other parties 
interested, and such contribution is called a general average 
contribution. 

(4) Subject to any express provision in the policy, where the 
assured has incurred a general average expenditure, he may 
recover from the insurer in respect of the proportion of the loss 
which falls upon him ; and, in the case of a general average 
sacrifice, he may recover from the insurer in respect of the 
whole loss without having enforced his right of contribution 
from the other parties liable to contribute. 

(5) Subject to any express provision in the policy, where the 
assured has paid, or is liable to pay, a general average con¬ 
tribution in respect of the subject insured, he may recover 
therefor from the insurer. 

(6) In the absence of express stipulation, the insurer is not 
liable for any general average loss or contribution where the 
loss was not incurred for the purpose of avoiding, or in con¬ 
nection with the avoidance of, a peril insured against. 

(7) Where ship, freight, and cargo, or any two of those 
interests, are owned by the same assured, the liability of the 
insurer in respect of general average losses or contributions is 
to be determined as if those subjects were owned by different 
persons. 


Extent ol 
liability of 
insurer for 
loss. 




Total loss. 


Partial loss 
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Measure of Indemnity. 

67. ^—(1) The sum which the assured can recover in respect of 
a loss on a policy by which he is insured, in the case of an 
unvalued policy to the full extent of the insurable value, or, in 
the case of a valued policy to the full extent of the value fixed 
by the policy, is called the measure of indemnity. 

(2)^ Where there is a loss recoverable under the policy, the 
insurer, or each insurer if there be more than one, is liable for 
such proportion of the measure of indemnity as the amount of 
his subscription bears to the value fixed by the policy in the 
case of a valued policy, or to the insurable value in the case of 
an unvalued policy. 

68 . Subject to the provisions of this Act and to any express 
provision in the policy, where there is a total loss of the subject- 
matter insured— 

(1) If the policy be a valued policy, the measure of indemnity 
is the sum fixed by the policy : 

(2) If the policy be an unvalued policy, the measure of 
indemnity is the insurable value of the subject-matter 
insured. 

69. Where a ship is damaged, but is not totally lost, the 
measure of indemnity, subject to any express provision in the 
policy, is as follows— 

(1) Where the ship has been repaired, the assured is entitled 
to the reasonable cost of the repairs, less the customary 
deductions, but not exceeding the sum insured in respect 
of any one casualty : 

(2) Where the ship has been only partially repaired, the 
assured is entitled to the reasonable cost of such repairs, 
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computed as above, and also to be indemnified for the 
reasonable depreciation, if any, arising from the unrepaired 
damage, provided that the aggregate amount shall not 
exceed the cost of repairing the whole damage, computed 
as above: 

(3) Where the ship has not been repaired, and has not been 
sold in her damaged state during £he risk, the assured is 
entitled to be indemnified for the reasonable depreciation 
arising from the unrepaired damage, but not exceeding the 
reasonable cost of repairing such damage, computed as 
above. 

70. Subject to any express provision in the policy, where 
there is a partial loss of freight, the measure of indemnity is 
such proportion of the sum fixed by the policy in the case of a 
valued policy, or of the insurable value in the case of an unvalued 
policy, as the proportion of freight lost by the assured bears to 
the whole freight at the risk of the assured under the policy. 

71. .Where there is a partial loss of goods, merchandise, or 
other moveables, the measure of indemnity, subject to any 
express provision in the policy, is as follows— 

(1) Where part of the goods, merchandise or other moveables 
insured by a valued policy is totally lost, the measure of 
indemnity is such proportion of the sum fixed by the policy 
as the insurable value of the part lost bears to the insurable 
value of the whole, ascertained as in the case of an unvalued 
policy : 

(2) Where part of the goods, merchandise, or other moveables 
insured by an unvalued policy is totally lost, the measure 
of indemnity is the insurable value of the part lost, 
ascertained as in case of total loss: 

(3) Where the whole or any part of the goods or merchandise 
insured has been delivered damaged at its destination, the 
measure of indemnity is such proportion of the sum fixed by 
the policy in the case of a valued policy, or of the insurable 
value in the case of an unvalued policy, as the difference 
between the gross sound and damaged values at the place 
of arrival bears to the gross sound value : 

(4) " Gross value *’ means the wholesale price or, if there be 
no such price, the estimated value, with, in either case, 
freight, landing charges, and duty paid beforehand ; pro¬ 
vided that, in the case of goods or merchandise customarily 
sold in bond, the bonded price is deemed to be the gross 
value. “ Gross proceeds means the actual price obtained 
at a sale where all charges on sale are paid by the sellers. 

72. —(1) WThere different species of property are insured under 
a single valuation, the valuation must be apportioned over the 
different species in proportion to their respective insurable 
values, as in the case of an unvalued policy. The insured value 
of any part of a species is such proportion of the total insured 
value of the same as the insurable value of the part bears to the 
insurable value of the whole, ascertained in both cases as 
provided by this Act. 

(2) 'Where a valuation has to be apportioned, and particulars 
of the prime cost of each separate species, quality, or descrip¬ 
tion of goods cannot be ascertained, the division of the valua¬ 
tion may be made over the net arrived sound values of the 
different species, qualities, or descriptions of goods. 
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73. —(I) Subject to any express provision in the policy, where 
the assured has paid, or is liable for, any general average con¬ 
tribution, the measure of indemnity is the full amount of such 
contribution, if the subject-matter liable to contribution is 
insured for its full contributory value ; but, if such subject- 
matter be not insured for its full contributory value, or if only 
part of it be insured, the indemnity payable by the insurer 
must be reduced in proportion to the under insurance, and 
where there has been a particular average loss which constitutes 
a deduction from the contributory vzdue, and for which the 
insurer is liable, that amount must be deducted from the insured 
value in order to ascertain what the insurer is liable to contribute. 

(2) Where the insurer is liable for salvage charges the extent 
of his liability must be determined on the like principle. 

74. Where the assured has effected an insurance in express 
terms against any liability to a third party, the measure of 
indemnity, subject to any express provision in the policy, is the 
amount paid or payable by him to such third party in respect 
of such liability. 

75. —(1) Where there has been a loss in respect of any subject- 
matter not expressly provided for in the foregoing provisions of 
this Act, the measure of indemnity shall be ascertained, as 
nearly as may be, in accordance with those provisions, in so 
far as applicable to the particular case. 

(2) Nothing in the provisions of this Act relating to the 
measure of indemnity shall affect the rules relating to double 
insurance, or prohibit the insurer from disproving interest 
wholly or in part, or from showng that at the time of the loss 
the whole or any part of the subject-matter insured was not at 
risk under the policy. 

76. —(1) Where the subject-matter insured is warranted free 
from particular average, the assured cannot recover for a loss 
of part, other than a loss incurred by a general average sacrifice, 
unless the contract contained in the policy be apportionable ; 
but, if the contract be apportionable, the assured may recover 
for a total loss of any apportionable part. 

(2) Where the subject-matter insured is warranted free from 
particular average, either wholly or under a certain percentage, 
the insurer is nevertheless liable for salvage charges, and for 
particular charges and other expenses properly incurred pursuant 
to the provisions of the suing and labouring clause in order to 
avert a loss insured against. 

(3) Unless the policy otherwise provides, where the subject- 
matter insured is warranted free from particular average under 
a specified percentage, a general average loss cannot be 
added to a particular average loss to make up the specified 
percentage. 

(4) For the purpose of ascertaining whether the specified 
percentage has been reached, regard shall be had only to the 
actual loss suffered by the subject-matter insured. Particular 
charges and the expenses of and incidental to ascertaining and 
proving the loss must be excluded. 

77. —(1) Unless the policy otherwise provides, and subject to 
the provisions of this Act, the insurer is liable for successive 
losses, even though the total amount of such losses may exceed 
the sum insured. 

(2) Where, under the same policy, a partial loss, which has 
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not been repaired or otherwise made good, is iollowed by a total 
loss, the assured can only recover in respect of the total loss : 

Provided that nothing in this section shall affect the liability 
of the insurer under the suing and labouring clause. 

78. —(1) Where the policy contains a suing and labouring 
clause, the engagement thereby entered into is deemed to be 
supplementary to the contract of insurance, and the assured 
may recover from the insurer any expenses properly incurred 
pursuant to the clause, notwithstanding that the insurer may 
have paid for a total loss, or that the subject-matter may have 
been warranted free from particular average, either wholly or 
under a certain percentage. 

(2) General average losses and contributions and salvage 
charges, as defined by this Act, are not recoverable under the 
suing and labouring clause. 

(3) Expenses incurred for the purpose of averting or diminish¬ 
ing any loss not covered by the policy are not recoverable under 
the suing and labouring clause. 

(4) It is the duty of the assured and his agents, in all cases, 
to take such measures as may be reasonable for the purpose of 
averting or minimizing a loss. 

Rights of Insurer on Payment. 

79. —(1) Where the insurer pays for a total loss, either of the 
whole, or in the case of goods of any apportionable part, of the 
subject-matter insured, he thereupon becomes entitled to take 
over the interest of the assured in whatever may remain of the 
subject-matter so paid for, and he is thereby subrogated to all 
the rights and remedies of the assured in and in respect of 
that subject-matter as from the time of the casualty causing 
the loss. 

(2) Subject to the foregoing provisions, where the insurer pays 
for a partial loss, he acquires no title to the subject-matter 
insured, or such part of it as may remain, but he is thereupon 
subrogated to all rights and remedies of the assured in and in 
respect of the subject-matter insured as from the time of the 
casualty causing the loss, in so far as the assured has been 
indemnified, according to this Act, by such payment for the 
loss. 

80. —(1) Where the assured is over-insured by double insur¬ 
ance, each insurer is bound as between himself and. the other 
insurers, to contribute rateably to the loss in proportion to the 
amount for which he is liable under his contract. 

(2) If any insurer pays more than his proportion of the loss, 
he is entitled to maintain an action for contribution against the 
other insurers, and is entitled to the like remedies as a surety 
who has paid more than his proportion of the debt. 

81. Where the assured is insured for an amount less than the 
insurable value or, in the case of a valued policy, for an amount 
less than the policy valuation, he is deemed to be his own insurer 
in respect of the uninsured balance. 

Return of Premium. 

82. Where the premium, or a proportionate part thereof is, 
by this Act, declared to ^ returnable— 

(a) If already paid, it may be recovered by the assured from 
the insurer; and 
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(6) If unpaid, it may be retained by the assured or his 

agent. 

83. Where the policy contains a stipulation for the return of 
the premium, or a proportionate part thereof, on the happening 
of a certain event, and that event happens, the premium, or, 
as the case may be, the proportionate part thereof, is thereupon 
returnable to the assured. 

84. —(1) Where the consideration for the payment of the 
premium totally fails, and there has been no fraud or illegality 
on the part of the assured or his agents, the premium is thereupon 
returnable to the assured. 

(2) Where the consideration for the payment of the premium 
is apportionable and there is a total failure of any apportion- 
able part of the consideration, a proportionate part of the 
premium is, under the like conditions, thereupon returnable to 
the assured. 

(3) In particular— 

(a) Where the policy is void, or is avoided by the insurer 
as from the commencement of the risk, the premium is 
returnable, provided that there has been no fraud or 
illegality on the part of the assured ; but if the risk is 
not apportionable, and has once attached, the premium 
is not returnable : 

(b) Where the subject-matter insured, or part thereof, has 
never been imperilled, the premium, or, as the case may 
be, a proportionate part thereof, is returnable : 

Provided that where the subject-matter has been 
insured “ lost or not lost ” and has arrived in safety 
at the time when the contract is concluded, the pre¬ 
mium is not returnable unless, at such time, the insurer 
knew of the safe arrival ; 

(c) Where the assured has no insurable interest throughout 
the currency of the risk, the premium is returnable, pro¬ 
vided that this rule does not apply to a policy effected 
by way of gaming or wagering ; 

(d) Where the assured has a defeasible interest which is 
terminated during the currency of the risk, the premium 
is not returnable; 

{e) Where the assured has over-insured under an unvalued 
policy, a proportionate part of the premium is returnable ; 

(/) Subject to the foregoing provisions, where the assured 
has over-insured by double insurance, a proportionate 
part of the several premiums is returnable : 

Provided that, if the policies are effected at different 
times, and any earlier policy has at any time borne the 
entire risk, or if a claim has been paid on the policy 
in respect of the full sum insured thereby, no premium 
is returnable in respect of that policy, and when the 
double insurance is effected knowingly by the assured 
no premium is returnable. 

Mutual Insurance. 

85. —(1) Where two or more persons mutually agree to insure 
each other against marine losses there is said to be a mutual 
insurance. 

(2) The provisions of this Act relating to the premium do not 
apply to mutual insurance, but a guarantee, or such other 
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arrangement as may be agreed upon, may be substituted for 
the premium. 

(3) The provisions of this Act, in so far as they may be 
modified by the agreement of the parties, may in the case of 
mutual insurance be modified by the terms of the policies issued 
by the association, or by the rules and regulations of the 
association. 

(4) Subject to the exceptions mentioned in this section, the 
provisions of this Act apply to a mutual insurance. 

Supplemental, 

86. Where a contract of marine insurance is in good taith 
effected by one person on behalf of another the person on whose 
behalf it is effected may ratify the contract even after he is 
aware of a loss. 

87. —(1) Where any right, duty, or liability would arise under 
a contract of marine insurance by implication of law, it may be 
negatived or varied by express agreement, or by usage, if the 
usage be such as to bind both parties to the contract. 

(2) The provisions of this section extend to any right, duty, 
or liability declared by this Act which may be lawfully modified 
by agreement. 

88. Where by this Act any reference is made to reasonable 
time, reasonable premium, or reasonable diligence, the question 
what is reasonable is a question of fact. 

89. Where there is a duly stamped policy, reference may be 
made, as heretofore, to the slip or covering note, in any legal 
proceeding. 

90. In this Act, unless the context or subject-matter otherwise 
requires— 

“ Action ” includes counter-claim and set-off : 

Freight ” includes the profit derivable by a shipowner from 
the employment of his ship to carry his own goods or move¬ 
ables, as well as freight payable by a third party, but does 
not include passage money : 

“ Moveables " means any moveable tangible property, other 
than the ship, and includes money, valuable securities, and 
other documents * 

Policy means a marine policy. 

91. —(1) Nothing in this Act, or in any repeal effected thereby, 
shall affect— 

(a) The provisions of the Stamp Act, 1891, or any enactment 
for the time being in force relating to the revenue : 

(b) The provisions of the Companies Act, 1862, or any enact¬ 
ment amending or substituted for the same ; 

(c) The provisions of any statute not expressly repealed by 
this Act. 

(2) The rules of the common law including the law merchant, 
save in so far as they are inconsistent with the express provisions 
of this Act, shall continue to apply to contracts of marine 
insurance. 

92. The enactments mentioned in the Second Schedule to 
this Act are hereby repealed to the extent specified in that 
schedule. 

93. This Act shall come into operation on the first day of 
January one thousand nine hundred and seven. 

94. This Act may be cited as the Marine Insurance Act, 1906. 
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Section 30. 
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FIRST SCHEDULE.— Form of Policy. 

Bii: IT known that as well in 

own name as for and in the name and names of all and every 
other person or persons to whom the same doth, may, or shall 
appertain, in part or in all doth make assurance and cause 

and them, and every of them, 
to be insured lost or not lost, at and from 

Upon any kind of goods and 
merchandises, and also upon the body, tackle, apparel, ordnance, 
munition, artillery, boat, and other furniture, of and in the 
good ship or vessel called the whereof 

is master under God, for this present voyage, or 

whosoever else shall go for master in the said ship, or by what¬ 
soever other name or names the said ship, or the master thereof, 
is or shall be named or called ; beginning the adventure upon 
the said goods and merchandises from the loading thereof aboard 
the said ship, upon the said ship, etc., 

and so shall continue and endure, during her abode there, upon 
the said ship, etc. And further, until the said ship, with all her 
ordnance, tackle, apparel, etc., and goods and merchandises 
whatsoever shall be arrived at 

upon the said ship, etc., until she hath moored at anchor 
twenty-four hours in good safety ; and upon the goods and 
merchandises, until the same be there discharged and safely 
landed. And it shall be lawful for the said ship, etc., in this 
voyage, to proceed and sail to and touch and stay at any ports 
or places whatsoever 

without prejudice to this insurance. The said ship, etc., goods 
and merchandises, etc., for so much as concerns the assured by 
agreement between the assured and assurers in this policy, are 
and shall be valued at 

Touching the adventures and perils which we the assurers 
are contented to bear and do take upon us in this voyage : they 
are of the seas, men of war, fire, enemies, pirates, rovers, thieves, 
jettisons, letters of mart and countermart, surprisals, takings at 
sea, arrests, restraints, and detainments of all kings, princes, 
and people, of what nation, condition, or quality soever, 
barratry of the master and mariners, and of all other perils, 
losses, and misfortunes, that have or shall come to the hurt, 
detriment, or damage of the said goods and merchandises, and 
ship, etc., or any part thereof. And in case of any loss or 
misfortune it shall be lawful to the assured, their factors, servants 
and assigns, to sue, labour, and travel for, in and about the 
defence, safeguards, and recovery of the said goods and mer¬ 
chandises, and ship, etc., or any part thereof, without prejudice 
to tins insurance ; to the charges whereof we, the assurers, will 
contribute each one according to the rate and quantity of his 
sum herein assured. And it is especially declared and agreed 
that no acts of the insurer or insured in recovering, saving, or 
preserving the property insured shall be considered as a waiver, 
or acceptance of abandonment. And it is agreed by us, the 
insurers, that this writing or policy of assurance shall be of as 
much force and effect as &e surest writing or policy of assurance 
heretofore made in Lombard Street, or in the Royal Exchange, 
or elsewhere in X^ndon. And so we, the assurers, are contented^ 
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and do hereby promise and bind ourselves, each one for his own a.d. i 906. 
part, our heirs, executors, and goods to the assured, their executors, 
administrators, and assigns, for the true performance of the pre¬ 
mises, confessing ourselves paid the consideration due unto us for 
this assurance by the assured, at and after the rate of 

In Witness whereof, we, the assurers, have subscribed our 
names and sums assured in London. 

N.B. —Corn, fish, salt, fruit, flour, and seed are warranted [Memo- 
free from average, unless general, or the ship be stranded-— randum.) 
sugar, tobacco, hemp, flax, hides and skins are warranted free 
from average, under five pounds per cent, and all other goods, 
also the ship and freight, are warranted free from average, under 
three pounds per cent unless general, or the ship be stranded. 

Rules for ConstrucHon of Policy. 

The following are the rules referred to by this Act for the con¬ 
struction of a policy in the above or other like form, where the 
context does not otherwise require — 

1. Where the subject-matter is insured 'Most or not lost" Lost or not 
and the loss has occurred before the contract is concluded, the 

risk attaches unless, at such time the assured was aware of the 
loss, and the insurer was not. 

2. Wliere the subject-matter is insured "from" a particular place. From, 
the risk does not attach until the ship starts on the voyage insured. 

3. — (a) Where a ship is insured " at and from " a particular At and from, 
place, and she is at that place in good safety when the contract .g,. 

is concluded, the risk attaches immediately. ^ 

( 6 ) If she be not at that place when the contract is concluded 
the risk attaches as soon as she arrives there in good safety, and, 
unless the policy otherwise provides, it is immaterial that she 
is covered by another policy for a specified time after arrival. 

(c) Where chartered freight is insured " at and from" a [Freight.] 
particular place, and the ship is at that place in good safety 

when the contract is concluded the risk attaches immediately. 

If she be not there when the contract is concluded, the risk 
attaches as soon as she arrives there in good safety. 

(d) Where freight, other than chartered freight, is payable 
without special conditions and is insured " at and from " a 
particular place, the risk attaches pro rata as the goods or 
merchandise are shipped ; provided that if there be cargo in 
readiness which belongs to the shipowner, or which some other 
person has contracted with him to ship, the risk attaches as 
soon as the ship is ready to receive such cargo. 

4. Where goods or other moveables are insured " from the ^1*® 
loading thereof," the risk does not attach until such goods or thereof, 
moveables are actually on board, and the insurer is not liable 

for them while in transit from the shore to the ship. 

5. Where the risk on goods or other moveables continues Safely 
until they are " safely landed," they must be landed in the l*“4ed. 
customary manner and within a reasonable time after arrival at 

the port of discharge, and if they are not so landed the risk ceases. 

6 . In the absence of any further license or usage, the liberty 
to touch and stay " at any port or place whatsoever " does not 
authorize the ship to depart from the course of her voyage from 
the port of departure to the port of destination. 

7. The term " perils of the seas" refers only to fortuitous f®*^*^^* 
accidents or casualties of the seas. It does not include the '“®*®®** 
ordinary action of the winds and waves. 
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A.D. 1906. 

Pirates. 

Thieves. 

Restraint oi 
princes. 

Barratry. 

All other 
perils. 

Average 

unless 

general. 

Stranded. 


Ship. 


Freight, 

Goods. 


Section 92. 


8 . The term pirates ** includes passengers who mutiny and 
rioters who attack the ship from the shore. 

9. The term “ thieves " does not cover clandestine theft or 
a theft committed by any one of the ship’s company, whether 
crew or passengers. 

10. The term ** arrests, etc., of kings, princes, and people ’’ 
refers to political or executive acts, and does not include a loss 
caused by riot or by ordinary judicial process. 

11. The term “barratry” includes every wrongful act 
wilfully committed by the master or crew to the prejudice of 
the owner, or, as the case may be, the charterer. 

12. The term “ all other perils “ includes only perils similar 
in kind to the perils specifically mentioned in the policy. 

13. The term “ average unless general “ means a partial 
loss of the subject-matter insured other than a general average 
loss, and does not include “ particular charges." 

14. Where the ship has stranded, the insurer is liable for 
the excepted losses, although the loss is not attributable to the 
stranding, provided that when the stranding takes place the 
risk has attached and, if the policy be on goods, that the damaged 
goods are on board. 

15. The term “ ship " includes the hull, materials and outfit, 
stores and provisions for the officers and crew, and, in the case 
of vessels engaged in a special trade, the ordinary fittings requisite 
for the trade, and also, in the case of a steamship, the machinery, 
boilers, and coals and engine stores, if owned by the assured. 

16. The term “ freight " includes the profit derivable by a 
shipowner from the employment of his ship to carry his own 
goods or moveables, as well as freight payable by a third party, 
but does not include passage money. 

17. The term “ goods " means goods in the nature of mer¬ 
chandise, and does not include personal effects or provisions 
and stores for use on board. 

In the absence of any usage to the contrary, deck cargo and 
living animals must be insured specifically, and not under the 
general denomination of goods. 

SECOND SCHEDULE. —Enactments Repealed 


Session and Chapter. 

Title or Short Title. 

Extent of Repeal. 

19 Geo. 2, c. 37 

An Act to regulate insurance 
on ships belonging to the 
subjects of Great Britain, 
and on merchandises or 
effects laden thereon. 

The whole Act. 

28 Geo. 3, c. 56 

An Act to repeal an Act made 
in the twenty-fifth year of 
the reign of his present 
Majesty, intituled ** An Act 
for regulating Insurances on 
Ships, and on goods, mer¬ 
chandises, or effects," and 
for substituting other pro¬ 
visions for the like purpose 
in lieu thereof. 

The whole Act 
so far as it 
relates to 
marine insur¬ 
ance. 

31 & 32 Viet, 
c. 86 

The Policies of Marine Assur¬ 
ance Act, 1868. 

The whole Act. 
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MARINE INSURANCE (GAMBLING 
POLICIES) ACT, 1909. 

CHAPTICR XII 
(9 Edw. 7.) 

An Act to prohibit Gambling on Loss by Maritime Perils. 

[20th October. 1909.] 

Be it enacted by the King’s most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows— 
i.-(i) If- 

(a) any person effects a contract of marine insurance without 

having any bona fide interest, direct or indirect, 
either in the safe arrival of the ship in relation to 
which the contract is made or in the safety or 
preservation of the subject-matter insured, or a bona 
fide expectation of acquiring such an interest; or 

(b) any person in the employment of the owner of a ship, 

not being a part owner of the ship, effects a contract 
of marine insurance in relation to the ship, and the 
contract is made “ interest or no interest," or " with¬ 
out further proof of interest than the policy itself," 
or " without benefit of salvage to the insurer," or 
subject to any other like term, 

the contract shall be deemed to be a contract by way of gambling 
on loss by maritime perils, and the person effecting it shall be 
guilty of an offence, and shall be liable, on summary conviction, 
to imprisonment, with or without hard labour, for a term not 
exceeding six months or to a fine not exceeding one hundred 
pounds, and in either case to forfeit to the Crown any money he 
may receive under the contract. 

(2) Any broker or other person through whom, and any 
insurer with whom, any such contract is effected shall be guilty 
of an offence and liable on summary conviction to the like 
penalties if he acted knowing that the contract was by way of 
gambling on loss by maritime perils within the meaning of 
this Act. 

(3) Proceedings under this Act shall not be instituted without 
the consent in England of the Attorney-General, in Scotland of 
the Lord Advocate, and in Ireland of the Attorney-General for 
Ireland. 

(4) Proceedings shall not be instituted under this Act against 
a person (other than a person in the employment of the owner 
of the ship in relation to which the contract was made) alleged 
to have effected a contract by way of gambling on loss by 
maritime perils until an opportunity has been afforded him of 
showing that the contract was not such a contract as aforesaid, 
and any information given by that person for that purpose shall 
not be admissible in evidence against him in any prosecution 
under this Act. 

(5) If proceedings under this Act are taken against any person 
(other than a person in the employment of the owner of the ship, 
in relation to which the contract was made, for effecting such a 
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contract, and the contract was made " interest or no interest," 
or " without further proof of interest than the policy itself," or 
" without benefit of salvage to the insurer," or subject to any 
other like term, the contract shall be deemed to be a contract 
by way of gambling on loss by maritime perils unless the contrary 
is proved, 

(6) For the purpose of giving jurisdiction under this Act, 
every offence shall be deemed to have been committed either in 
the place in which the same actually was committed or in any 
place in which the offender may be. 

(7) Any person aggrieved by an order or decision of a court 
of summary jurisdiction under this Act, may appeal to quarter 
sessions. 

(8) For the purposes of this Act the expression " owner " 
includes charterer. 

(9) Sub-section (7) of this section shall not apply to Scotland. 

2. This Act may be cited as the Marine Insurance (Gambling 

Policies) Act, 1909, and the Marine Insurance Act, 1906, and this 
Act may be cited together as the Marine Insurance Acts, 1906 
and 1909. 
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STAMP ACT, 1891. 

(54 55 ViCT. Ch. 39.) 

Policies of Insurance. 

91. For the purposes of this Act the expression “policy of insurance’' 
includes every writing whereby any contract of insurance is made or 
agreed to be made, or is evidenced, and the expression “ insurance ’’ includes 
assurance. 


Policies of Sea Insurance. 

92. (1) For the purposes of this Act the expression “policy of sea insur¬ 
ance" means any insurance (including reinsurance) made upon any ship 
or vessel, or upon the machinery, tackle or furniture of any ship or vessel, 
or upon any goods, merchandise, or property of any description whatever on 
board of any sliip or vessel, or upon the freight of, or any other interest 
which may be lawfully insured in or relating to any ship or vessel, and includes 
any insurance of goods, merchandise, or property for any transit which 
includes not only a sea risk, but also any other risk incidental to the transit 
insured from the commencement of the transit to the ultimate destination 
covered by the insurance. 

(2) Where any person in consideration of any sum of money paid or to be 
paid for additional freight or otherwise, agrees to take upon himself any risk 
attending goods, merchandise, or property of any description whatever while 
on board of any ship or vessel, or engages to indemnify the owner of any such 
goods, merchandise, or property from any risk, loss, or damage, such agreement 
or engagement shall be deemed to be a contract for sea insurance. 

93. (1) A contract for sea insurance (other than such insurance as is referred 
to in the 55th section of the Merchant Shipping Act Amendment Act, 1862) 
shall not be valid unless the same is expressed in a policy of sea insurance. 

(2) No policy of sea insurance made for time shall be made for any time 
exceeding twelve months. 

(3) A policy of sea insurance shall not be valid unless it specifies the 
particular risk or adventure, the names of the subscribers or underwriters, and 
the sum or sums insured, and is made for a period not exceeding twelve months. 

94. Where any sea insurance is made for a voyage and also for a time, or 
to extend to or cover any time beyond thirty days after the ship shall have 
arrived at her destination and been there moored at anchor, the policy is to 
be charged with duty as a policy for a voyage, and also with duty as a policy 
for time, 

95. (1) A policy of sea insurance may not be stamped at any time after it 
is signed or underwritten by any person, except in the two cases following ; 
that is to say 

{a) Any policy of mutual insurance having a stamp impressed thereon 
may, if required, be stamped with an additional stamp, provided 
that at the time when the additional stamp is required the policy 
has not been signed or underwritten to an amount exceeding the 
sum or sums which the duty impressed thereon extends to cover ; 

(h) Any policy made or executed out of, but being in any manner 
enforceable within, the United Kingdom, may be stamped at any 
time within ten days after it has been first received in the United 
Kingdom on payment of the duty only. 

(2) Provided that a policy of sea insurance shall for the purpose of produc¬ 
tion in evidence be an instrument which may legally be stamped after the 
execution thereof, and the penalty payable by law, on stamping the same 
shall be the sum of one hundred pounds. 
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96. Nothing in this Act shall prohibit the making of any alteration which 
may lawfully be made in the terms and conditions of any policy of sea insurance 
after the policy has been underwritten, provided that the alteration be made 
before notice of the determination of the risk originally insured and that it 
do not prolong the time covered by the insurance thereby made beyond the 
period of six months in the case of a policy made for a less period than six 
months or beyond the period of twelve months in the case of a policy made 
for a greater period than six months, and that the articles insured remain 
the property of the same person or persons, and that no additional or further 
sum be insured by reason or means of the alteration. 

97. (1) If any person— 

(a) becomes an assurer upon any sea insurance, or enters into any 

contract for sea insurance or directly or indirectly receives or 
contracts or takes credit in account for any premium or considera¬ 
tion for any sea insurance, or knowingly takes upon himself any 
risk, or renders himself liable to pay, or pays, any sum of money 
upon any loss, peril, or contingency relative to any sea insurance, 
unless the insurance is expressed in a policy of sea insurance duly 
stamped ; or 

(b) makes or effects, or knowingly procures to be made or effected, any 

sea insurance, or directly or indirectly gives or pays, or renders 
himself liable to pay, ainy premium or consideration for any sea 
insurance or enters into any contract for sea insurance, unless the 
insurance is expressed in a policy of sea insurance duly stamped ; or 
{c) is concerned in any fraudulent contrivance or device, or is guilty of 
any wilful act, neglect, or omission, with intent to evade the duties 
payable on policies of sea insurance, or whereby the duties may be 
evaded, ho shall for every such offence incur a fine of one hundred 
pounds. 

(2) Every broker, agent, or other person negotiating or transacting any sea 
insurance contrary to the true intent and meaning of this Act, or writing 
any policy of sea insurance upon material not duly stamped, shall for every 
such of^^nce incur a fine of one hundred pounds, and shall not have any legal 
claim td any charge for brokerage, commission, or agency, or for any money 
expended or paid by him with reference to the insurance, and any money 
paid to him in respect of any such charge shall be deemed to be paid without 
consideration, and shall remain the property of his employer. 

(3) If any person makes or issues, or causes to be made or issued, any 
document purporting to be a copy of a policy of sea insurance, and there is 
not at the time of the making or issue in existence a policy duly stamped 
whereof the said document is a copy, he shall for such offence, in addition to 
any other fine or penalty to which he may be liable, incur a fine of one 
hundred pounds. 
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FINANCE ACT, 1912. 

8 . Where the premium or consideration for a policy of sea 
insurance is expressed to be a sum not exceeding the rate of 
half-a-crown per cent of the sum insured, and is subject to an 
increase (whether defined or not in the policy) in the event of 
the occurrence of a specified contingency, the premium or 
consideration shall, for the purpose of the Stamp Act, 1891, be 
treated as a premium or consideration not exceeding the rate of 
half-a-crown per cent on the sum insured. But if, owing to the 
occurrence of the contingency which is the occasion for an 
increase of the premium or consideration, the premium or con¬ 
sideration is increased so as to exceed the rate of half-a-crown 
per cent of the sum insured, the policy or a new policy to be 
thereupon issued shall be stamped with such an additional sum 
as is required to represent the additional duty payable, and may 
be so stamped without penalty at any time not exceeding thirty 
days after the date on which the increased premium or con¬ 
sideration becomes ascertained. 


FINANCE ACT, 1920. 

41. For the stamp duties chargeable under paragraph (2) of 
the heading *' Policy of Sea Insurance in the First Schedule to 
the principal Act there shall be substituted the duties at the 
following rates, that is to say- - 


(a) For or upon any voyage— 

Where the sum insured— .s. d. 

does not exceed £2 ^^. . . . . .03 

exceeds ;^250 but does not exceed ;^50() , . 0 (S 

exceeds ^500 but does not exceed . .09 

exceeds ^750 but docs not exceed ^ 1,000 . . 1 -- 

exceeds ^ 1 , 000 , for every ;f500 and any fractional 
part of ;{500 . ... . . .0 6 


{b) For time— 

where the insurance is made for any time not exceeding six 
months, an amount equal to three times the amount 
which would be payable if the insurance were made upon 
a voyage; 

where the insurance is made for any time exceeding six 
months and not exceeding twelve months, six times the 
amount which would be payable if the insurance were 
made upon a voyage. 
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TABLE OF STAMP DUTIES IN FORGE SINCE 
1st SEPTEMBER, 1920. 


Rates of Premium exceeding 

2 s. 6 d. per cent. 

Voyage” 

Policies. 

” Time ' 

’ Policies. 

6 months 1 
and under. 

Over 6 
and up to 
12 months. 


.<r. d. 

s. d. 

s, d. 

vSnnis Insured not exceeding £2S0 

,, ,, exceeding ;£250 but not ■ 

0 3 

0 9 

1 6 

exceeding ;f500 . 

,, ,, exceeding but not 

0 (S 

1 6 

3 ~ 

exceeding £750 . 

,, ,, exceeding £750 but not 

0 9 

2 3 

4 6 

exceeding £ 1,000 
,, ,. exceeding £ 1,000 

—for every £500 or part 

1 „ 

3 - 

6 - 

thereof 

0 6 

1 6 

3 - 


Rates of Premium, 2s. 6 d. per cent or less. . . . . Id. in full 

Risks on Land or on Non-tidal Waters . . . . . 6 d. in full 


COllMENTARY ON MARINE POLICY STAMP 
DUTIES. 

Sects. 91 to 93 of the Stamp Act, 1891 (quoted above) define the insurance 
policy as including “ every writing whereby any contract of insurance (or 
assurance) is made or agreed to be made, or is evidenced.’* '* Marine ” (or 
sea) insurances are stated to be those on the ship or vessel, her machinery, 
etc., etc. : or on the cargo or property of any description on board any ship 
or vessel; or on the freight and other insurable interests, including property 
where part of the journey is a sea risk. Any document or writing insuring 
property or interest thus defined attracts revenue payable in the form of 
Stamp Duty. 

Even when additional freight is paid, and the shipowner or other person 
engages to indemnify any loss occurring to the property while on board ship, 
etc., a marine insurance is effected within the meaning of the Act and stamp 
duty consequently becomes payable. 

These definitions of marine insurance, and of the contract, or policy of 
insurance, and of the interests which are insurable, as a matter of interest 
may be compared with the definitions of the Marine Insurance Act, 1906, 
Sects. 1 to 15, and 22 to 31.^ 

According to Sect. 93 of the Stamp Act (compare Sect. 23 of the Marine 
Insurance Act), a contract of marine insurance, in order to be valid, must 
conform with the requirements given on the next page. 

' See pp. 6, 8, 26, 71. etc. 
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1. The contract must be expressed in a policy of marine insurance, 

2. If for time, must not exceed twelve months. 

3. The policy must specify (a) the particular risk or adventure insured, 
(h) the names of the underwriters, and (c) the sum or sums insured. 

The second requirement, namely, that a policy for time shall be for not 
more than twelve calendar months, has been qualified in certain circum¬ 
stances by the Finance Act, 1901, It is now possible by the insertion of a 
special clause, known as the Continuation Clause," for underwriters to agree 
to hold a ship covered if at sea or if the voyage is not completed at the expira¬ 
tion of the period originally covered, until the arrival of the ship and for not 
more than thirty days thereafter. A special 6d. agreement stamp is required 
where such a clause is inserted in the policy, and when, in fulfilment of its 
conditions, the insurance is extended—either by means of an endorsement 
on the original policy, or by means of a new policy—stamp duty is payable 
as for a separate contract. But this feature really concerns hull insurances. 

The stamp duty required on any specific policy at the present time has to 
be computed in accordance with the Finance Act, 1920, as quoted above, 
and as .set out in the above table. 

Differentiation has to be made between " voyage " and " time " policies, 
which were defined in Chapter IV.^ A policy covering both a voyage and a 
period of time attracts double duty—in respect of the voyage as well as the 
time. However, a policy covering a voyage and a period of time after the 
arrival of the vessel not exceeding thirty days, and whilst the goods are still 
in course of transit, is allowed as a voyage policy, and may be stamped 
accordingly. (Sect. 94.) 

When wording is used in a policy merely limiting the insurance to a period 
of time in which the voyage or subsequent transit is to be accomplished— 
see, for example, the Warehouse to Warehouse clause*—after which time the 
policy automatically lapses even though the final destination has not been 
reached, the document may be correctly regarded as a voyage policy. On 
the other hand, should a policy—say, on personal effects—be so worded that 
the time clement predominates, as when a period of six months is covered 
whilst cruising between the United Kingdom, the Mediterranean, and return, 
it is to be regarded as a time policy. Personal effects, and other interests, 
are also sometimes insured on an out and home voyage (with or without 
limitations of time), and may for stamping purposes be regarded as constitut¬ 
ing a voyage policy. But not more than one out and home voyage is allowed 
for the requisite voyage policy stamp : two or more return journeys require 
two or more voyage policy stamps, if the policy is worded as a voyage policy 
and not as a time j)olicy. 

Should any period of time be covered before the voyage insured begins, 
or after the final destination has been reached—that is, before transit com¬ 
mences, or after it has ceased—it is necessary for the policy to be stamped 
with a non-marine stamp of 6d. in addition to the appropriate stamp for the 
voyage. 

The same 6d. non-marine stamp is all that is necessary where the insurance 
concerns a risk on land or non-tidal waters—^that is, where there is no sea 
risk. There are many such risks analogous to marine adventure, and these 
are commonly insured on a marine policy form, as allowed by the Marine 
Insurance Act, 1906 (Sect. 2 (2) ).* In practice, dock risks are in any case 
regarded as being non-marine, as also are risks on tidal rivers when above 
the lowest bridge. It may also be mentioned in this connection that risks 
on the Great Lakes of America, and on the St. Lawrence not lower than 
Montreal, are regarded as being non-marine ; but risks on the Caspian and 
Aral seas have been held to be subject to marine stamp duties. 

As a matter of convenience, the 6d. non-marine stamp may be in the form 
* See p, 64. • See p. 174. * See pp. 6, 174. 
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of an adhesive inland revenue stamp, and may be added within thirty days 
after the date of execution of the policy. But as regards the marine stamp, 
it is necessary that this be impressed (or embossed), before the policy is signed, 
or otherwise executed. Strictly, the policy should be signed on the date 
named in the policy, but in practice and on account of the exigencies of 
business this is seldom done. As underwriters usually have blank policy- 
forms stamped, and later complete the particulars of the insurance, as required, 
it follows that care should at least be taken to see that the date of the revenue 
stamp is anterior to that of the policy. (Sect. 95.) 

Sect. 96 of the Stamp Act recognizes the validi-^ of alterations made in 
the policy after .stamping, provided that any sum insured or period of time 
is not increased beyond that allowed by the stamp with which the policy 
is stamped, and that such alteration is not employed as a method to defraud 
the revenue by making the policy to correspond with interest which it was 
not the original intention to insure. 

Policies issued abroad, with claims payable in the United Kingdom, 
require to be stamped. In the nature of the case this cannot be done before 
signature, and it is specially allowed that these may be stamped within ten 
days of receipt in this country. (Sect. 95 (1 5).) 

The penalty upon the assured, the underwriter, or the agent, etc., for failing 
to comply with the stamping regulations, is a fine of ;£100 for each offence. 
(Sect. 97.) In the event of an inadvertent omission to stamp a document 
before signature (or, within ten days of receipt, in the case of a policy issued 
abroad with claims payable in this country), it is possible to remedy the 
defect upon payment of a penalty not exceeding £100. (Sect. 95 (2).) 
Usually the penalty demanded in cases of inadvertence does not exceed £10, 
In exceptional circumstances, a policy not being obtainable, it may sometimes 
be found possible to have the slip or cover note^ stamped under this section 
of the Act, in order to enforce a claim. 

Certificates of insurance® issued by brokers to the effect that an insurance 
has been taken out and a stamped policy issued, are not subject to stamp 
duty. Similarly, certificates issued in this country under foreign and colonial 
open polkies—the premium and the claims being payable abroad—do not 
require sftmping. When, however, the certificates are issued by insurance 
companies and the claims are payable in this country—whether the 
certificates are issued here or abroad—they are generally subject to stamp 
duty. 

Floating or Open Policies® are liable to stamp duty, according to the sum 
insured and the rate of premium, in the usual manner. Sometimes, however, 
a scale of rates applicable to different ports, interests, conditions, etc., is 
given in the policy ; and when one or more of the rates is 2s. 6d. per cent 
or under, and others over, difficulty arises in taking the benefit of the stamp 
duty of Id. in full allowed in respect of rates 2s. 6d. per cent and under. 
The contract being expressed as a unity, or the possibility of the higher rates 
preponderating, making the average rate when determinable over 2s. 6d. per 
cent, leaves no alternative but for the policy to be stamped at the ordinary 
rate applicable to the higher premium. For the assured to obtain the benefit 
of the stamp duty of Id. in full, separate policies should be issued : one for 
declarations of 2s. 6d. per cent, and less, and another for declarations over 
2 s. 6d. per cent; each policy being stamped accordingly. 

Where an ordinary policy is issued, containing a specification of interests 
at various rates of premium, some 2s. 6d. per cent or less, it is allowable to 
calculate the .stamp duty applicable to that proportion of the total sum 
insured which is under, and to that which is over 2s. 6d. per cent. But if 
this is done the following clause should be inserted in the policy— 

'' This policy to be construed as two separate contracts: one in respect 
1 See pp. 55, 57. * See p. 61. » See p. 60. 



APPENDIX C 331 

of interests at rates not exceeding 2s. 6d. per cent, and another in respect 
of interests at rates above 2s. 6d. per cent.'* 

It may be remarked incidentally that the rate determining whether the 
policy is to be stamped at Id. in full is the gross rate ; that is, the rate must 
be not more than 2s. 6d. per cent before brokerages and discounts (if any) are 
deducted. 

In the Finance Act, 1912 (Sect. 8, quoted above), special provision has 
been made for cases where, on payment of an additional premium, the rate 
of the policy, originally 2s. 6d. per cent or under, is increased above that 
rate, as a result of the occurrence of a contingency specified in the policy. 
For instance, in the Deviation^ or Warehouse to Warehouse* clauses provision 
is made for the payment of additional premium to hold the assured covered 
in the event of deviation, etc., by reason of the liberty granted to the ship¬ 
owner under the contract of affreightment, or for exceptional transhipment 
or delay arising from circumstances beyond the control of the assured. The 
original rate being 2s. 6d. per cent or under, the policy would be stampable 
at Id. in full ; and in the event of a contingency occurring such as those 
instanced, resulting in raising the rate above 2s. 6d. per cent, the additional 
stamp may then be paid, either by it being added to the original policy 
(notwithstanding its date and its having been signed—see above), or a new 
policy may be issued bearing the additional stamp, calculated in the urual 
manner according to scale. 

Block Policies,* issued for twelve months or other period of time, require 
special attention. They must be carefully expressed in order to conform 
with the requirements of Sect. 93 of the Stamp Act, 1891, especially that 
" a policy of sea insurance shall not be valid unless it specifies . . . the sum 
insured," which is understood as meaning the totcU liability of the underwriter. 

One form of block policy is that where a definite sum insured (based upon 
the assured's experience, and accepted by the underwriter in good faith) 
is stated, but in the event of any claim (which is viewed as reducing the said 
sum insured, or the amount remaining available), a sum corresponding with 
the amount of the claim is reinsstated. In order not to invalidate the policy 
this arrangement must be worded carefully. The Reinstatement clause* given 
in Appendix G has official approval. 

The agreement contained in this clause would not be legally enforceable, 
but it is thought that its inclusion in the original policy would not invalidate 
the rest of the policy. The insurance of the reinstated sum is made effective 
by the issuance of a new policy bearing the appropriate stamp. 

Another kind of block policy is where a sum insured is stated in the policy, 
and is understood to be the estimated total of the sendings or shipments to 
be made, coming within the scope of the policy during the period named 
therein. The assured undertakes to keep records and to disclose at the end 
of the period whether the estimate has been exceeded or not. The assured 
agrees to pay additional premium on the excess amount, or the underwriter 
agrees to return premium in respect of the amount by which the actual total 
falls short of the sum insured, as the case may be. 

A clause embodying such an arrangement probably invalidates the policy, 
as, in effect, the total liability is not expressed in the policy, as required by 
the Act. It is difficult to devise a method of avoiding this objection. It is 
safer to leave out of the policy any such reference to the possible adjustment 
of the sum insured. The policy with its stated amount (b^ised on estimate) 
can be regarded as a closing under an Open Slip or Cover Note,® which would 
provide for a further closing according to the excess to be determined later. 
If the sum insured proves to be too large, a return of premium is claimable 
for the short interest,® which is not affected by the stamping law. To express 

» See p. 173. ■ See p. 174. * See p. 64. 

* See p. 408. « See pp. 55, 57. « See p. 281. 
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the complete arrangement desired in a block policy of this kind, so as not to 
infringe the requirements of the Stamp Act, does not appear to be possible. 

With regard to policies effected in foreign currency,^ these must be reduced, 
for calculating the amount of stamp duty payable, to an equivalent amount 
of pounds sterling. When claims are payable at a rate of exchange stipulated 
in the policy, this should be used for the stamping calculation ; but when no 
rate of exchange is named (claims being payable in the foreign currency or 
equivalent amount), an official rate of exchange, approximating to the current 
rate, must be used in calculating the stamp. Alterations in the official rate 
are notified in the London Gazette. 

It may be observed, in conclusion, that many foreign and colonial states 
collect revenue by means of stamp duty on policies of marine insurance, 
and that it is necessary to comply with such regulations when claims under 
policies issued in this country are payable there. 

* Soc p. 66 
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CARRIAGE OF GOODS BY SEA ACT, 1924. 

(14 cS: 15 Gko. V. Cu. 22.) 

ARRANGEMENT OF SECTIONS. 


Section. 

1. Application of Rules in Schedule. 

2. Absolute warranty of seaworthiness not to be implied in contracts to 
which Rules apply. 

3. Statement as to application of Rules to be included in bills of lading. 

4. Modification of Article VI of Rules in relation to coasting trade. 

5. Modification of Rules 4 and 5 of Article III in relation to bulk cargoes. 

6. Short title, saving, and operation. 

Schedule. 

CHAPTER XXII. 

An Act to amend the law with respect to the carriage of goods by sea. 

{l5^ August, 1924.) 

Whereas at the International Conference on Maritime Law held at Brussels 
in October, 1922, the delegates at the Conference, including the delegates 
representing His Majesty, agreed unanimously to recommend their respective 
Governments to adopt as the basis of a convention a draft convention for 
the unification of certain rules relating to bills of lading : 

And whereas at a meeting held at Brussels in October, 1923, the rules 
contained in the said draft convention were amended by the Committee 
appointed by the said Conference: 

And whereas it is expedient that the said rules as so amended and as set 
out with modifications in the Schedule to this Act (in this Act referred to 
as " the Rules *') should, subject to the provisions of this Act, be given the 
force of law with a view to establishing the responsibilities, liabilities, rights 
and immunities attaching to carriers under bills of lading: 

Be it therefore enacted by the King's Most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, and Com¬ 
mons, in this present Parliament assembled, and by the authority of the 
same, as follows— 

1. Subject to the provisions of this Act, the Rules shall have effect in 
relation to and in connection with the carriage of goods by sea in ships 
carrying goods from any port in Great Britain or Northern Ireland to any 
other port whether in or outside Great Britain or Northern Ireland. 

2. There shall not be implied in any contract for the carriage of goods 
by sea to which the Rules apply any absolute undertaking by the carrier 
of the goods to provide a seaworthy ship. 

3. Every bill of lading, or similar document of title, issued in Great 
Britain or Northern Ireland which contains or is evidence of any contract 
to which the Rules apply shall contain an express statement that it is to 
have effect subject to the provisions of the said Rules as applied by this Act. 

4. Article 6 of the Rules shall, in relation to the carriage of goods by sea 
in ships carrying goods from any port in Great Britain or Northern Ireland 
to any other port in Great Britain or Northern Ireland or to a port in the 
Irish Free State, have effect as though the said Article referred to goods of 
any class instead of to particular goods and as though the proviso to the 
second paragraph of the said Article were omitted. 

5. Where under the custom of any trade the weight of any bulk cargo 
inserted in the bill of lading is a weight ascertained or accept^ by a third 
party other than the carrier or the shipper and the fact that the weight is 
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SO ascertained or accepted is stated in the bill of lading, then, notwith¬ 
standing anything in the Rules, the bill of lading shall not be deemed to be 
prima facie evidence against the carrier of the receipt of goods of the weight 
so inserted in the bill of lading, and the accuracy thereof at the time of 
shipment shall not be deemed to have been guaranteed by the shipper. 

6. (1) This Act may be cited as the Carriage of Goods by Sea Act, 1924. 

(2) Nothing in this Act shall affect the operation of sections four hundred 
and forty-six to four hundred and fifty, both inclusive, five hundred and two, 
and five hundred and three of the Merchant Shipping Act, 1894, as amended 
by any subsequent enactment, or the operation of any other enactment for 
the time being in force limiting the liability of the owners of seagoing vessels. 

(3) The Rules shall not by virtue of this Act apply to any contract for 
the carriage of goods by sea made before such day, not being earlier than 
the thirtieth day of June, nineteen hundred and twenty-four, as His Majesty 
may by Order in Council direct, nor to any bill of lading or similar document 
of title issued, whether before or after such day as aforesaid, in pursuance 
of any such contract as aforesaid. 

SCHEDULE. 

RULES RELATING TO BILLS OF LADING. 

Article 1. 

Definitions. 

In these Rules the following expressions have the meanings hereby assigned 
to them respectively, that is to say— 

(a) ** Carrier *’ includes the owner or the charterer who enters into a 
contract of carriage with a shipper: 

(b) Contract of carriage ” applies only to contracts of carriage covered 
by a bill of lading or any similar document of title, in so far as such docu¬ 
ment relates to the carriage of goods by sea, including any bill of lading or 
any similar document as aforesaid issued under or pursuant to a charter 
party ®m the moment at which such bill of lading or similar document of 
title regulates the relations between a carrier and a holder of the same: 

{c) ** Goods ” includes goods, wares, merchandises, and articles of every 
kind whatsoever, except live animals and cargo which by the contract of 
carriage is stated as being carried on deck and is so carried : 

(d) Ship means any vessel used for the carriage of goods by sea: 

(e) " Carriage of goods '* covers the period from the time when the goods 
are loaded on to the time when they are discharged from the ship. 

Article 2. 

Risks. 

Subject to the provisions of Article 6, under every contract of carriage of 
goods by sea, the carrier, in relation to the loading, handling, stowage, 
carriage, custody, care, and discharge of such goods, shall be subject to the 
responsibilities and liabilities, and entitled to the rights and immunities 
hereinafter set forth. 

Article 3. 

Responsibilities and Liabilities. 

1. The carrier shall be bound, before and at the beginning of the voyage, 
to exercise due diligence to— 

(a) Make the ship seaworthy: 

(b) Properly man, equip, and supply the ship : 
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(c) Make the holds, refrigerating and cool chambers, and all other parts 
of the ship in which goods are carried, fit and safe for their reception, carriage 
and preservation. 

2. Subject to the provisions of Article 4, the carrier shall properly and 
carefully load, handle, stow, carry, keep, care for and discharge the goods 
carried. 

3. After receiving the goods into his charge, the carrier, or the master or 
agent of the carrier, shall, on demand of the shipper, issue to the shipper a 
bill of lading showing among other things— 

{a) The leading marks necessary for identification of the goods as the 
same are furnished in writing by the shipper before the loading of such goods 
starts, provided such marks are stamped or otherwise shown clearly upon 
the goods if uncovered, or on the cases or coverings in which such goods are 
contained, in such a manner as should ordinarily remain legible until the 
end of the voyage ; 

(b) Either the number of packages or pieces, or the quantity, or weight, 
as the case may be, as furnished in writing by the shipper ; 

(c) The apparent order and condition of the goods : 

Provided that no carrier, master or agent of the carrier, shall be bound to 
state or show in the bill of lading any marks, number, quantity, or weight 
which he has reasonable ground for suspecting not accurately to represent the 
goods actually received, or which he has had no reasonable means of checking. 

4. Such a bill of lading shall be prima facie evidence of the receipt by the 
carrier of the goods as therein described in accordance with paragraph 3 (a), 
(b), and (c). 

5. The shipper shall be deemed to have guaranteed to the carrier the 
accuracy at the time of shipment of the marks, number, quantity, and 
weight, as furnished by him, and the shipper shall indenmify the carrier 
against all loss, damages, and expenses arising or resulting from inaccuracies 
in such particulars. The right of the carrier to such indemnity shall in no 
way limit his responsibility and liability under the contract of carriage to 
any person other than the shipper. 

6. Unless notice of loss or damage and the general nature of such loss or 
damage be given in writing to the carrier or his agent at the port of dis¬ 
charge before or at the time of the removal of the goods into the custody of 
the person entitled to delivery thereof under the contract of carriage, or, 
if the loss or damage be not apparent, within three days, such remov^ shall 
be prima facie evidence of the delivery by the carrier of the goods as 
described in the bill of lading. 

The notice in writing need not be given if the state of the goods has at 
the time of their receipt been the subject of joint survey or inspection. 

In any event the carrier and the ship shall be discharged from all liability 
in respect of loss or damage unless suit is brought within one year after 
delivery of the goods or the date when the goods should have been delivered. 

In the case of any actual or apprehended loss or damage the carrier and 
the receiver shall give all reasonable facilities to each other for inspecting 
and tallying the goods. 

7. After the goods are loaded the bill of lading to be issued by the carrier, 
master or agent of the carrier, to the shipper shall, if the shipper so demands, 
be a shipped bill of lading, provided that if the shipper shall have 
previously taken up any document of title to such goods, he shall surrender 
the same as against the issue of the ** shipped ” bill of lading, but at the 
option of the carrier such document of title may be noted at the port of 
shipment by the carrier, master, or agent with the name or names of the 
ship or ships upon which the goods have been shipped and the date or dates 
of shipment, and when so noted the same shall for the purpose of this Article 
be deemed to constitute a “ shipped ” bill of lading. 

an—(6048) 
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8. Auy clause, covenant or agreement in a contract ol carriage relievtog 
the carrier or the ship from liability for loss or damage to or in connection 
with goods arising from negligence, fault or failure in the duties and obliga¬ 
tions provided in this Article or lessening such liability otherwise than as 
provided in these Rules, shall be null and void and of no effect. 

A benefit of insurance or similar clause shall be deemed to be a clause 
relieving the carrier from liability. 


Article 4. 

Rights and Immunities, 

1. Neither the carrier nor the ship shall be liable for loss or damage arising 
or resulting from unseaworthiness unless caused by want of due diligence 
on the part of the carrier to make the ship seaworthy, and to secure that 
the ship is properly manned, equipped and supplied, and to make the holds, 
refrigerating and cool chambers and all other parts of the ship in which 
goods are carried fit and safe for their reception, carriage and preservation 
in accordance with the provisions of paragraph 1 of Article 3. 

Whenever loss or damage has resulted from unseaworthiness, the burden 
of proving the exercise of due diligence shall be on the carrier or other person 
claiming exemption under this section. 

2. Neither the carrier nor the ship shall be responsible for loss or damage 
arising or resulting from— 

(a) Act, neglect, or default of the master, mariner, pilot, or the servants 
of the carrier in the navigation or in the management of the ship : 

(h) Fire, unless caused by the actual fault or privity of the carrier : 

(c) Perils, dangers and accidents of the sea or other navigable waters : 

(d) Act of God : 

(e) Act of war : 

{/) Act of public enemies : 

(?) ,^^est or restraint of princes, rulers or people, or seizure under legal 
process: 

(k) Quarantine restrictions : 

(i) Act or omission of the shipper or owner of the goods, his agent or 
representative : 

(j) Strikes or lock-outs or stoppage or restraint of labour from whatever 
cause, whether partial or general : 

(A) Riots and civil commotions : 

(/) Saving or attempting to save life or property at sea: 

(m) Wastage in bulk or weight or any other loss or damage arising from 
inherent defect, quality, or vice of the goods : 

(n) Insufficiency of packing ; 

(o) Insufficiency or inadequacy of marks : 

(p) Latent defects not discoverable by due diligence : 

(q) Any other cause arising without the actual fault or privity of the 
carrier, or without the fault or neglect of the agents or servants of the 
carrier, but the burden of proof shall be on the person claiming the benefit 
of this exception to show that neither the actual fault or privity of the 
carrier nor the fault or neglect of the agents or servants of the carrier 
contributed to the loss or damage. 

3. The shipper shall not be responsible for loss or damage sustained by 
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tlie carrier or the ship arising or resulting from any cause without the act, 
fault or neglect of the shipper, his agents, or his servants. 

4. Any deviation in saving or attempting to save life or property at sea, 
or any reasonable deviation shall not be deemed to be an infringement or 
breach of these Rules or of the contract of carriage, and the carrier shall 
not be liable for any loss or damage resulting therefrom. 

5. Neither the carrier nor the ship shall in any event be or become liable 
for any loss or damage to or in connection with goods in an amount exceed¬ 
ing £100 per package or unit, or the equivalent of that sum in other cur¬ 
rency, unless the nature and value of such goods have been declared by the 
shipper before shipment and inserted in the bill of lading. 

This declaration if embodied in the bill of lading shall be prima facie 
evidence, but shall not be binding or conclusive on the carrier. 

By agreement between the carrier, master or agent of the carrier and the 
shipper another maximum amount than that mentioned in this paragraph 
may be fixed, provided that such maximum shall not be less than the figure 
above named. 

Neither the carrier nor the ship shall be responsible in any event for loss 
or damage to or in connection with goods if the nature or value thereof has 
been knowingly misstated by the shipper in the bill of lading. 

6. Goods of an inflammable, explosive or dangerous nature to the ship¬ 
ment whereof the carrier, master or agent of the carrier, has not consented 
with knowledge of their nature and character, may at any time before dis¬ 
charge be landed at any place or destroyed or rendered innocuous by the 
carrier without compensation, and the shipper of such goods shall be liable 
for all damages and expenses directly or indirectly arising out of or resulting 
from such shipment. 

If any such goods shipped with such knowledge and consent shall become 
a danger to the ship or cargo, they may in like manner be landed at any 
place or destroyed or rendered innocuous by the carrier without liability on 
the part of the carrier except to general average, if any. 


Article 5. 

Surrender of Rights and Immunities, and Increase of Responsibilities 
and Liabilities. 

A carrier shall be at liberty to surrender in whole or in part all or any of 
his rights and immunities or to increase any of his responsibilities and 
liabilities under the Rules contained in any of these Articles, provided such 
surrender or increase shall be embodied in the bill of lading issued to the 
shipper. 

The provisions of these Rules shall not be applicable to charter parties, 
but if bills of lading are issued in the case of a ship under a charter party 
they shall comply with the terms of these Rules, Nothing in these Rules 
shall be held to prevent the insertion in a bill of lading of any lawful provision 
regarding general average. 


Article 6. 
special Conditions. 

Notwithstanding the provisions of the preceding Articles, a carrier, master 
or agent of the carrier, and a shipper shall in regard to any particular goods 
be at liberty to enter into any agreement in any terms as to the responsibility 
and liability of the carrier for such goods, and as to the rights and immunities 
of the carrier in respect of such goods, or his obligation as to seaworthiness, 
so far as this stipulation is not contrary to public policy, or the care or 



34 ^> 


THE MARINE INSURANCE OF GOODS 


diligence of his servants or agents in regard to the loading, handling, stowage, 
carriage, custody, care, and discharge of the goods carried by sea, provided 
that in this case no bill of lading has been or shall be issued and that the 
terms agreed shall be embodied in a receipt which shall be a non-negotiable 
document and shall be marked as such. 

Any agreement so entered into shall have full legal effect: 

Provided that this Article shall not apply to ordinary commercial ship¬ 
ments made in the ordinary course of trade, but only to other shipments 
where the character or condition of the property to be carried or the circum¬ 
stances, terms and conditions under which the carriage is to be performed, 
are such as reasonably to justify a special agreement. 


Article 7. 

Limitations on the Application of the Rules. 

Nothing herein contained shall prevent a carrier or a shipper from entering 
into any agreement, stipulation, condition, reservation or exemption as to the 
responsibility and liability of the carrier or the shipper for the loss or damage 
to or in connection with the custody and care and handling of goods prior 
to the loading on and subsequent to the discharge from the ship on whicli 
the goods are carried by sea. 

Article 8. 

Limitation of Liability, 

The provisions of these Rules shall not afiect the rights and obligations 
of the carrier under any statute for the time being in force relating to the 
limitation of the liability of owners of seagoing vessels. 


Article 9, 

1'he mcSietary units mentioned in these Rules are to be taken to be gold 
value. 
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YORK-ANTWERP RULES, 1924, 

RULE A. 

There is a general average act when, and only when, any extraordinary 
sacrifice or expenditure is intentionally and reasonably made or incurred for 
the common safety for the purpose of preserving from peril the property 
involved in a common maritime adventure. 

RULE B. 

General average sacrifices and expenses shall be borne by the different 
contributing interests on the basis hereinafter provided. 

RULE C. 

Only such damages, losses or expenses which are the direct consequence 
of the general average act shall be allowed as general average. 

Damage or loss sustained by the ship or cargo through delay on the 
voyage, and indirect loss from the same cause, such as demurrage and loss 
of market, shall not be admitted as general average. 

RULE D. 

Rights to contribution in general average shall not be aflected, though 
the event which gave rise to the sacrifice or expenditure may have been 
due to the fault of one of the parties to the adventure ; but this shall not 
prejudice any remedies which may be open against that party for such fault. 

RULE E. 

The onus of proof is upon the party claiming in general average to show 
that the loss or expense claimed is properly allowable as general average. 

RULE F. 

Any extra expense incurred in place of another expense which would have 
been allowable as general average shall be deemed to be general average and 
so allowed, but only up to the amount of the general average expense avoided. 

RULE G. 

General average shall be adjusted as regards both loss and contribution 
upon the basis of values at the time and place when and where the adventure 
ends. 

This rule shall not affect the determination of the place at which the 
average statement is to be made up. 

RULE I. 

Jettison of Cargo. 

No jettison of cargo shall be made good as general average, unless such 
cargo is carried in accordance with the recognized custom of the trade. 

RULE II. 

Damage by Jettison and Sacrifice for the Common Safety. 

Damage done to a ship and cargo, or cither of them, by or in consequence 
of a sacrifice made for the common safety, and by water which goes down a 
ship's hatches opened or other opening made for the purpose of making a 
jettison for the common safety, shall be made good as general average. 
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RULE III. 

Extinguishing Fire on Shipboard. 

Damage done to a ship and cargo, or either of them, by water or otherwise, 
including damage by beaching or scuttling a burning ship, in extinguishing 
a fire on board the ship, shall be made good as general average ; except that 
no compensation shall be made for damage to such portions of the ship and 
bulk cargo, or to such separate packages of cargo, as have been on fire. 

RULE IV. 

Cutting Away Wreck. 

Loss or damage caused by cutting away the wreck or remains of spars, 
or of other things which have previously been carried away by sea-peril, 
shall not be made good as general average. 

RULE V. 

Voluntary Stranding. 

When a ship is intentionally run on shore, and the circumstances are such 
tliat if that course were not adopted she would inevitably drive on shore or 
on rocks, no loss or damage caused to the ship, cargo and freight or any of 
them by such intentional running on shore shall be made good as general 
average. But in all other cases where a ship is intentionally run on shore 
for the common safety, the consequent loss or damage shall be allowed as 
general average. 

RULE VI. 

Carrying Press of Sail. 

Damage to or Loss of Sails. 

Damage to or loss of sails and spars, or either of them, caused by forcing 
a ship off the ground or by driving her higher up the ground, for the com¬ 
mon safety, shall be made good as general average ; but where a ship is 
afloat, no loss or damage caused to the ship, cargo and freight, or any of 
them, carrying a press of sail, shall be made good as general average. 

RULE VII. 

Damage to Engines in Refloating a Ship. 

Damage caused to machinery and boilers of a ship, which is ashore and 
in a position of peril, in endeavouring to refloat, shall be allowed in general 
average, when shown to have arisen from an actual intention to float the 
ship for the common safety at the risk of such damage; but where a ship 
is afloat no loss or damage caused by working the machinery and boilers 
shall be made good as general average. 

RULE VIII. 

Expenses Lightening a Ship when Ashore, and Consequent 

Damage. 

When a ship is ashore and cargo and ship’s fuel and stores or any of them 
are discharged as a general average act, the extra cost of lightening, lighter 
hire and re-shipping (if incurred), and the loss or damage sustained thereby, 
shall be admitted as general average. 

RULE IX. 

Ship’s Materials and Stores Burnt for Fuel. 

Ship’s materials and stores, or any of them, necessarily burnt for fuel for 
the common safety at a time of peril, shall be admitted as general average 
when, and only when, an ample supply of fuel had been provided ; but the 
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estimated quantity of fuel that would have been consumed, calculated at 
the price current at the ship's last port of departure at the date of her 
leaving, shall be credited to the general average. 


RULE X. 

Expenses at Port of Refuge, Etc. 

{a) When a ship shall have entered a port or place of refuge, or shall ha\'e 
returned to her port or place of loading, in consequence of accident, sacrifice 
or other extraordinary circumstances, which render that necessary for the 
common safety, the expenses of entering such port or place shall be admitted 
as general average ; and when she shall have sailed thence with her original 
cargo, or a part of it, the corresponding expenses of leaving such port or 
place consequent upon such entry or return shall likewise be admitted as 
general average. 

(b) The cost of handling on board or discharging cargo, fuel or stores, whether 
at a port or place of loading, call or refuge, shall be admitted as general 
average when the handling or discharge was necessary for the common safety 
or to enable damage to the ship caused by sacrifice or accident to be repaired, 
if the repairs were necessary for the safe prosecution of the voyage. 

(c) Whenever the cost of handling or discharging cargo, fuel or stores is 
admissible as general average, the cost of reloading and stowing such cargo, 
fuel or stores on board the ship, together with all storage charges (including 
fire insurance, if incurred) on such cargo, fuel or stores, shall likewise be so 
admitted. But when the ship is condemned or does not proceed on her 
original voyage, no storage expenses incurred after the date of the ship’s 
condemnation or of the abandonment of the voyage shall be admitted as 
general average. In the event of the condemnation of the ship or the 
abandonment of the voyage before completion of discharge of cargo, storage 
expenses, as above, shall be admitted as general average iq) to date of 
completion of discharge, 

{d) If a ship under average be in a port or place at which it is practicable to 
repair her, so as to enable her to carry on the whole cargo, and if, in order 
to save expenses, either she is towed thence to some other port or place of 
repair or to her destination, or the cargo or a portion of it is transhipped 
by another ship, or otherwise forwarded, then the extra cost of such towage, 
transhipment and forwarding, or any of them (up to the amount of the 
extra expense saved) shall be payable by the several parties to the adventure 
in proportion to the extraordinary expense saved. 


RULE XI. 

Wages and Maintenance of Crew in Port of Refuge, Etc. 

When a ship shall have entered or been detained in any port or place 
under the circumstances, or for the purposes of repairs mentioned in Rule X, 
the wages payable to the master, officers and crew, together with the cost 
of maintenance of the same, during the extra period of detention in such 
port or place until the ship shall or should have been made ready to proceed 
upon her voyage, shall be admitted as general average. But when the ship 
is condemned or does not proceed on her original voyage, the wages and 
maintenance of the master, officers and crew, incurred after the date of the 
ship's condemnation or of the abandonment of the voyage, shall not be 
admitted as general average. In the event of the condemnation of the 
ship or the abandonment of the voyage before completion of discharge of 
cargo, wages and maintenance of crew, as above, shall be admitted as 
general average up to the date of completion of discharge. 
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RULE XII. 

Damage to Cargo in Discharging, Etc. 

Damage to or loss of cargo, fuel or stores caused in the act of handling, 
discharging, storing, reloading and stowing shall be made good as general 
average when, and only when, the cost of those measures respectively is 
admitted as general average. 


RULE XIII. 

Deduction from Cost of Repairs. 

In adjusting claims for general average, repairs to be allowed in general 
average shall be subject to the following deductions in respect of “ new for 
old,” viz. ‘ 

In the case of iron or steel ships, from date of original register to the 
date of accident: 


Up to 
1 year old 
(A) 


All repairs to be allowed in full, except painting or coating of 
bottom, from which one-third is to be deducted. 


Between 
1 and 3 
years 
(B) 


Between 
3 and 6 
years 
(C) 


( One-third to be deducted off repairs to and renewals of woodwork 
of hull, masts and spars, furniture, upholstery, crockery, metal 
and glassware, also sails, rigging, ropes, sheets, and hawsers 
(other than wire and chain), awnings, covers and painting. 

- One-sixth to be deducted off wire rigging, wire ropes and wire 
I hawsers, wireless apparatus, chain cables and chains, insulation, 
I donkey engines, steam steering gear and connections, steam 
I winches and connections, steam cranes and connections and 
\ electrical machinery ; other repairs in full. 

.Deductions as above under Clause B, except that one-third be 
\ deducted off insulation, and one-sixth be deducted off ironwork 
/ of masts and spars, and all machinery (inclusive of boilers and 
^ their mountings). 


y l^eductions as above under Clause C, except that one-third be 

Between ( deducted off ironwork of masts and spars, donkey engines, 
6 and 10 steam steering gear, winches, cranes and connections, repairs 

years to and renewal of all machinery (inclusive of boilers and their 

(D) j mountings), wireless apparatus and all hawsers, ropes, sheets 
and rigging. 


Between 
10 and 15 
years 

(E) 
Over 

15 years 

(F) 


I 


One-third to be deducted off all repairs and renewals except iron¬ 
work of hull and cementing and chain cables, from which one- 
sixth to be deducted. Anchors to be allowed in full. 

One-third to be deducted off all repairs and renewals. Anchors 
to be allowed in full. One-sixth to be deducted off chain 
cables. 


/The deductions (except as to provisions and stores, insulation, 
wireless apparatus, machinery and boilers) to be regulated by 
the age of the ship, and not the age of the particular part of 
Generally her to which they apply. No painting bottom to be flowed 
(G) I if the bottom has not been painted within six months previous 
to the date of the accident. No deduction to be made in respect 
I of old material which is repaired without being replaced by 
new, and provisions, stores and gear which have not been in use. 

In the case of wooden or composite ships: 


When a ship is under one year old from date of original register, at the time 
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of accident, no deduction new for old shall be made. After that period 
a deduction of one-third shall be made, with the following exceptions— 

Anchors shall be allowed in full. Chain cables shall be subject to a 
deduction of one-sixth only. 

No deductions shall be made in respect of provisions and stores which 
have not been in use. 

Metal sheathing shall be dealt with, by allowing in full the cost of a 
weight equal to the gross weight of metal sheathing stripped off, minus 
the proceeds of the old metal. Nails, felt, and labour metalling are subject 
to a deduction of one-third. 

When a ship is fitted with propelling, refrigerating, electrical or other 
machinery, or with insulation, or with wireless apparatus, repairs to such 
machinery, insulation or wireless apparatus to be subject to the same 
deduction as in the case of iron or steel ships. 

In the case of ships generally: 

In the case of all ships, the expense of straightening bent ironwork, including 
labour of taking out and replacing it, shall be allowed in full. 

Graving dock dues, including expenses of removals, cartage, use of shears, 
stages, and graving dock materials, shall be allowed in full. 

RULE XIV. 

Temporary Repairs. 

Where temporary repairs are effected to a ship at a port of loading, call 
or refuge, for the common safety, or of damage caused by general average 
sacrifice, the cost of such repairs shall be admitted as general average ; bill 
where temporary repairs of accidental damage are effected merely to enable 
the adventure to be completed, the cost of such repairs shall be admitted 
as general average only up to the saving in expense which would have been 
incurred and allowed in general average had such repairs not been effected 
there. 

No deductions “ new for old " shall be made from the cost of temporary 
repairs allowable as general average. 

RULE XV. 

Loss OF Freight. 

Loss of freight arising from damage to or loss of cargo shall be made good 
as general average, either when caused by a general average act, or when 
the damage to or loss of cargo is so made good. 

Deduction shall be made from the amount of gross freight lost, of the 
charges which the owner thereof would have incurred to earn such freight, 
but has, in consequence of the sacrifice, not incurred. 

RULE XVI. 

Amount to be Made Good for Cargo Lost or Damaged 
BY Sacrifice. 

The amount to be made good as general average for damage to or loss of 
goods sacrificed shall be the loss which the owner of the goods has sustained 
thereby, based on the market values at the date of the arrival of the vessel 
or at the termination of the adventure where this ends at a place other than 
the original destination. 

Where goods so damaged are sold after arrival, the loss to be made good 
in general average shall be calculated by applying to the sound value on the 
date of arrival of the vessel the percentage of loss resulting from a comparison 
of the proceeds with the sound value on date of sale. 



348 


THE MARINE INSURANCE OF GOODS 


RULE XVII. 

Contributory Values. 

The contribution to a general average shall be made upon the actual net 
values of the property at the termination of the adventure, to which values 
shall be added the amount made good as general average for property 
sacrificed, if not already included, deduction being made from the ship¬ 
owner’s freight and passage money at risk, of such charges and crew’s wages 
as would not have been incurred in earning the freight had the ship and 
cargo been totally lost at the date of the general average act and have not 
been allowed as general average ; deduction being also made from the value 
of the property of all charges incurred in respect thereof subsequently to 
the general average act, except such charges as are allowed in general average. 

Passengers' luggage and personal effects not shipped under bill of lading 
sliall not contribute in general average. 

RULE XVIIl. 

Damage to Ship. 

Tlic amount to be allowed as general average for damage or loss to the 
ship, her machinery and/or gear when repaired or replaced shall be the 
actual reasonable cost of repairing or replacing such damage or loss, deduc¬ 
tions being made as above (Rule XIII) when old material is replaced by new, 
When not repaired, the reasonable depreciation shall be allowed, not 
exceeding the estimated cost of repairs. 

Where there is an actual or constructive total loss of the ship, the amount 
to be allowed as general average for damage or loss to the ship caused by a 
general average act shall be the estimated sound value of the ship after 
deducting therefrom the estimated cost of repairing damage which is not 
general average and the proceeds of sale, if any. 


RULE XIX. 

^ Undeclared or Wrongfully-declared Cargo. 

Damage or loss caused to goods loaded without the knowledge of the 
shipowner or his agent or to goods wilfully misdescribed at time of shipment 
shall not be allowed as general average, but such goods shall remain liable 
to contribute, if saved. 

Damage or loss caused to goods which have been wrongfully declared on 
shipment at a value which is lower than their real value shall be contributed 
for at the declared value, but such goods shall contribute upon their actual 
value. 


RULE XX. 

Expenses Bearing Up for Port, Etc. 

Fuel and stores consumed, and wages and maintenance of master, officers 
and crew incurred, during the prolongation of the voyage occasioned by a 
ship entering a port or place of refuge or returning to her port or place of 
loading shall be admitted as general average when the expenses of entering 
such port or place are allowable in general average in accordance witli 
Rule X (a). 

Fuel and stores consumed during extra detention in a port or place of 
loading, call, or refuge shall also be allowed in general average for the period 
during which wages and maintenance of master, officers and crew are allowed 
in terms of Rule XT, except such fuel and stores as are consumed in effecting 
repairs not allowable in general average. 
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RULE XXI. 

Provision of Funds. 

A commission of 2 per cent on general average disbursements shall be 
allowed in general average, but when the funds are not provided by any 
of the contributing interests, the necessary cost of obtaining the funds 
rtjqHired by means of a bottomry bond or otherwise, or the loss sustained 
by owners of goods sold for the purpose, shall be allowed in general average. 

The cost of insuring money advanced to pay for general average dis¬ 
bursements shall also be allowed in general average. 

RULE XXII. 

Interest on Losses Made Good in General Average. 

Interest shall be allowed on expenditure, sacrifices and allowances charged 
to general average at the legal rate per annum prevailing at the final port 
of destination at which the adventure ends, or where there is no recognized 
legal rate, at the rate of 5 per cent per annum, until the date of the general 
average statement, due allowance being made for any interim reimburse¬ 
ment from the contributory interests or from the general average deposit fund. 

RULE XXllI. 

Treatment of Cash Deposits. 

Where cash deposits have been collected in respect of cargo's liability for 
general average, salvage or special charges, such deposits sljall be paid into 
a special account, earning interest where possible, in the joint names of two 
trustees (one to be nominated on behalf of the sliipowner and the other on 
behalf of the depositors) in a bank to be approved by such trustees. The 
sum so deposited, together with accrued interest, if any, shall be held as 
security for and upon trust for payment to the parties entitled thereto of 
the general average, salvage or special charges payable by the cargo in 
respect of which the deposits have been collected. The trustees shall have 
power to make payments on account or refunds of deposits which may be 
certified to in writing by the average adjuster. Such deposits and pay¬ 
ments or refunds shall be without prejudice to the ultimate liability of the 
parties. 


YORK-ANTWERP RULES, 1890- 

rule i.i 

Jettison of Deck Cargo. 

No jettison of deck cargo shall be made good as general average. 

Every structure not built in with the frame of the vessel .shall be con.sidered 
to be part of the deck of the vessel. 

RULE II. 

Damage by Jettison and Sacrifice for the Common Safety. 

Damage done to a ship and cargo, or cither of them, by or in consequence 
of a sacrifice made for the common safety, and by water which goes down a 
ship’s hatches opened, or other opening made, for the purpose of making a 
jettison for the common safety, shall be made good as general average. 

^ The 1890 Rules contain no lettered rules. 
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RULE III. 

Extinguishing Fire on Shipboard. 

Damage done to a ship and cargo, or either of them, by water or otherwise, 
including damage by beaching or scuttling a burning ship, in extinguishing 
a fire on board the ship, shall be made good as general average ; except that 
no compensation shall be made for damage to such portions of the ship and 
bulk cargo, or to such separate packages of cargo, as have been on fire. 


RULE IV. 

Cutting Away Wreck. 

Loss or damage caused by cutting away the wreck or remains of spars, or 
of other things which have previously been carried away by sea-peril, shall 
not be made good as general average. 

RULE V. 

Voluntary Stranding. 

When a ship is intentionally run on shore and the circumstances are such 
that if that course were not adopted she would inevitably sink or drive on 
shore or on rocks, no loss or damage caused to the ship, cargo, and freight, 
or any of them, by such intentional running on shore shall be made good as 
general average. But in all other cases where a ship is intentionally run on 
shore for the common safety, the consequent loss or damage shall be allowed 
as general average. 


RULE VI. 

Carrying Press of Sail. 

Damage to or Loss of Sails. 

Damage to or loss of sails and spars, or either of them, caused by forcing a 
ship off the ground or by driving her higher up the ground, for the common 
safety, shall be made good as general average; but where a ship is afloat, 
no loss or damage caused to the ship, cargo, and freight, or any of them, 
by carrying a press of sail shall be made good as general average. 


RULE VII. 

Damage to Engines in Refloating a Ship. 

Damage caused to machinery and boilers of a ship, which is ashore and 
in a position of peril, in endeavouring to refloat, shall be allowed in general 
average when shown to have arisen from an actual intention to float the ship 
for the common safety at the risk of such damage. 

RULE VIII. 

Expenses of Lightening a Ship when Ashore, and Consequent 

Damage. 

When a ship is ashore, and in order to float her, cargo, bunker coals, and 
ship's stores, or any of them, are discharged, the extra cost of lightening, 
lighter hire, and re-shipping (if incurred), and the loss or damage sustained 
thereby, shall be admitted as general average. 
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HULK IX. 

Cargo, Ship's Materiat-s, and Stores Burnt for Fuel. 

Cargo, ship's materials and stores, or any of them, necessarily burnt for 
fuel for the common safety at a time of peril, shall be admitted as general 
average when, and only when, an ample supply of fuel has been provided ; 
but the estimated quantity of coals that would have been consumed, calcu¬ 
lated at the price current at the ship's last port of departure at the date of 
her leaving, shall be charged to the shipowner and credited to the general 
average. 


RULE X. 

Expenses at Port of Refuge, Etc. 

(fi) When a ship shall have entered a port or place of refuge, or shall have 
returned to her port or place of loading in consequence of accident, sacrifice, 
or other extraordinary circumstances, which render that necessary for the 
common safety, the expenses of entering such port or place shall be admitted 
as general average ; and when she shall have sailed thence, with her original 
cargo, or a part of it, the corresponding expenses of leaving such port or 
place, consequent upon such entry or return, shall likewise be admitted as 
general average. 

(b) The cost of discharging cargo from a ship, whether at a port or place 
of loading, call, or refuge, shall be admitted as general average, when the 
discharge was necessary for the common safety or to enable damage to the 
ship causcil by sacrifice or accident during the voyage, to be repaired, if the 
repairs were necessary for the safe prosecution of the voyage. 

(c) Whenever the cost of discharging cargo from a ship is admissible as 
general average, the cost of reloading and storing such cargo on board the 
said ship, together with all storage charges on such cargo, shall likewise be 
so admitted. But when the ship is condemned, or does not proceed on her 
original voyage, no storage expenses incurred after the date of the ship's 
condemnation or of the abandonment of the voyage, shall be admitted as 
general average. 

(d) If a ship under average be in a port or place at which it is practicable 
to repair her, so as to enable her to carry on the whole cargo, and if, in order 
to save expenses, either she is towed thence to some other port or place of 
repair or to her destination, or the cargo or a portion of it is transhipped by 
another ship, or otherwise forwarded, then the extra cost of such towage, 
transhipment and forwarding, or any of them (up to the amount of the 
extra expense saved) shall be payable by the several partie.s to the adventure 
in proportion to the extraordinary expense saved. 


RULE XT. 

Wages and Maintenance of Crew in Port of Refuge, Etc. 

When a ship shall have entered or been detained in any port or place 
under the circumstances, or for the purposes of the repairs mentioned in 
Rule X, the wages payable to the master, officers, and crew, together with 
the cost of maintenance of the same, during the extra period of detention 
in such port or place until the ship shall or should have been made ready 
to proceed upon her voyage, shall be admitted as general average. But 
when the ship is condemned, or does not proceed on her original voyage, the 
wages and maintenance of the master, officers, and crew incurred after the 
date of the ship's condemnation or of the abandonment of the voyage, shall 
not be admitted as general average. 
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RULE XI i. 

Damage to Cargo in Discharging, Etc. 

Damage clone to or loss of cargo necessarily caused in the act of discharging, 
storing, reloading, and stowing, shall be made good as general average when, 
and only when, the cost of those measures respectively is admitted as general 
average. 

RULE XIII. 


Deductions from Cost of Repairs. 


In adjusting claims for general average, repairs to be allowed in general 
average shall be subject to the following deductions in respect of “ new for 
old,” viz.— 

In the case of iron or steel ships from date of original register to the 
date of accident: 


Up to 
1 year old 
■ (A) 


Between 
1 and 3 
years 

(B) 


(a 11 repairs to be allowed in full, except painting or coating of 
I bottom, from which one-third is to be deducted. 

One-third to be deducted off repairs to and renewal of woodwork 
j of hull, masts and spars, furniture, upholstery, crockery, metal 
and glass ware ; also sails, rigging, ropes, sheets, and hawsers 
' (other than wire and chain), awnings, covers, and painting. 

( One-sixth to be deducted off wire rigging, wire ropes, and wire 
hawsers, chain cables and chains, donkey engines, steam winches 
and connections, steam cranes and connections ; other repairs 
in full. 


Between 

3 and 6 (as above under Clause B, except that one-sixth be 
' vears deducted off ironwork of masts and spars and machinery 

(C) ^ (inclusive of boilers and their mountings). 

Between .Deductions lis above under Clause C, except that one-third be 
6 anofiO j deducted off ironwork of masts and spars, repairs to and 
years j renewal of all machinery (inclusive of boilers and their inonnt- 

(D) ings), and all hawsers, ropes, sheets, and rigging. 

Betw^een 

10 and 15 f deducted off all repairs and renewals, except 

vears ' ironwork of hull and cementing and chain cables, from which 
( one-sixth to be deducted. Anchors to be allowed in full. 

Over (One-third to be deducted off all repairs and renewals ; anchors 
15 years ' to be allowed in full. One-sixth to be deducted off chain 
(F) ( cables. 


/The deductions (except as to provisions and stores, machinery 
and boilers) to be regulated by the age of the ship, and not the 
age of the particular part of her to which they apply. No 
Generally painting bottom to be allowed if the bottom has not been 
(G) 1 painted within six months previous to the date of accident. 

No deduction to be made in respect of old material, which is 
repaired without being replaced by new, and provisions and 
stores which have not been in use. 


In the case of wooden or composite ships : 

When a ship is under one year old from date of original register, at the time 
of accident, no deduction new for old shall be made. After that period 
a deduction of one-third shall be made, with the following exceptions— 
Anchors shall be allowed in full; chain cables shall be subject to a 
deduction of one-sixth only. 
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No deduction shall be made in respect of provisions and stores which 
had not been in use. 

Metal sheathing shall be dealt with, by allowing in full the cost of a 
weight equal to the gross weight of metal sheathing stripped off, minus 
the proceeds of the old metal. Nails, felt, and labour metalling are subject 
to a deduction of one-third. 

In the case of ships generally: 

In the case of all ships, the expense of straightening bent iron work, including 
labour of taking out and replacing it, shall be flowed in full. 
Graving-dock dues, including expenses of removals, cartage, use of shears, 
stages, and graving dock materials shall be allowed in full. 

RULE XIV. 

Temporary Repairs. 

No deductions " new for old ** shall be made from the cost of temporary 
repairs of damage allowable as general average. 

RULE XV. 

Loss OF Freight. 

I-oss of freight arising from damage to or loss of cargo shall be made good 
as general average, either when caused by a general average act, or when the 
damage to or loss of cargo is so made good. 

RULE XVI. 

Amount to be Made Good for Cargo Lost or Damaged 

BY Sacrifice. 

The amount to be made good as general average for damage or loss of 
goods sacrificed shall be the loss which the owner of the goods has sustained 
thereby, based on the market values at the date of the arrival of the vessel 
or at the termination of the adventure. 

RULE XVII. 

Contributory Values. 

The contribution to a general average shall be made upon the actual 
values of the property at the termination of the adventure, to which shall 
be added the amount made good as general average for property sacrificed : 
deduction being made from the shipowner’s freight and passage money at 
risk, of such port charges and crew's wages as would not have been incurred 
had the ship and cargo been totally lost at the date of the general average 
act or sacrifice, and have not been allowed as general average; deduction 
being also made from the value of the property of all charges incurred in 
respect thereof subsequently to the general average act, except such charges 
as are allowed in general average. Passengers’ luggage and personal effects, 
not shipped under bill of lading, shall not contribute to general average. 

RULE XVIII.i 

Adjustment. 

Except as provided in the foregoing rules, the adjustment shall be drawn 
up in accordance with the law and practice that would have governed the 
adjustment had the contract of affreightment not contained a clause to pay 
general average according to these rules. 

^ This rule (No. XVIII/1890) was abandoned in the 1924 revision. Rules Nos. XVIII to 
XXIII (1924) are entirely new. 

23—(6048) 
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RULES OF PRACTICE. 

No. 


Adjustments “For the Consideration of Underwriters “ . . 1 

Interest and Commission for Advancing Funds .... 2 

Agency Commission and Agency ...... 3 

Duty of Adjusters in respect of Cost of Repairs .... 4 

Claims for Damage to Ship's Machinery ..... 5 

Claims on Ship's Machinery ....... 6 

Water Casks (Custom of Lloyd’s) ...... 7 

GENERAL AVERAGE. 

Basis of Adjustment ......... 8 

Dcckload Jettison (Custom of Lloyd's) ..... 9 

Damage by Water used to Extinguish Fire . . . . 10 

Damage caused by Water throwm upon Burning Goods . . 11 

Voluntary Stranding (Custom of Lloyd's) . . . . . 12 

Expenses Lightening a Ship when Ashore (Custom of Lloyd's) . 13 

Sails set to force a Ship off the Ground (Custom of Lloyd's) . 14 

Stranded Vessels : Damage to Engines in getting off . . . 15 

Claims arising out of Deficiency of Fuel . . . . . 16 

Resort to Port of Refuge for General Average Repairs : Treatment 

of the Charges Incurred , . . . . . . 17 

Resort to Port of Refuge on Account of Particular Average 

Repairs : Treatment of the Charges Incurred . . . 18 

Treatment of Costs of Storage and Reloading at Port of Refuge . 19 

Fire Insurance on Cargo Discharged under Average . . . 19 a 

Expenses at a Port of Refuge (Custom of Lloyd's) ... 20 

Treatment of Costs of Extraordinary Discharge . . . . 21 

Towage from a Port of Refuge ....... 22 

Cargo forwarded from a Port of Refuge ..... 23 

Cargo Sold at a Port of Refuge ...... 24 

Interpretation of the Rule respecting Substituted Expenses . 25 

Damage caused to Cargo during Forced Discharge ... 26 

Treatment of Damage to Cargo caused by Discharge, Storing and 

Reloading .......... 27 

Deductions from Cost of Repairs to Iron Vessels in adjusting 

General Average ........ 28 

Freight Sacrificed : Amount to be made Good in General Average 29 

Basis of Contribution to General Average ..... 30 

Contributory Value of Ship . . . . . . .31 

Contributory Value or Freight ....... 32 

Vessel in Ballast and under Charter : Contributing Interests . 33 

Chartered Freight (Ulterior) : Contribution to General Average . 34 

Deductions from Freight at Chaiterer’s Risk .... 35 

Forw'arding Charges on Advanced Freight ..... 36 

Adjtistment: Policies of Insurance and Names of Underwriters . 37 

Sacrifice for the Common Safety : Direct Liability of Underwriters 38 

Sacrifice of Ship’s Stores : Direct Liability of Underwriters . 38 a 

Enforcement oi General Average Lien by Shipowners ... 39 

Underwriter's Liability (Custom of Lloyd's) .... 40 

The Duty of Adjusters in Cases involving Refunds of General 
Average Deposits or Apportionment of Salvage, Collision 
Recoveries, or other Funds . * . . . . .41 


“ Memorandum ** to Statements showing Refunds in respect of 
General Average Deposits ....... 


42 
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No. 


Interest on Deposits ........ 42a 

Apportionment of Interest on amounts made good . . . 42b 

YORK-ANTWERP RULES. 

Modification of York-Antwerp Rules in Contracts of Affreight¬ 
ment : Liability of Underwriters ...... 43 

Allowance to be made in General Average under York-Antwerp 

Rules in respect of the Cost of Maintenance of Officers and Crew 44 

PARTICULAR AVERAGE ON SHIP- 
Statement of Particular Average on Ships ..... 45 

Apportionment of Costs in Collision Cases . . . .46 

Expenses of Removing a Vessel for Repair. .... 47 

Coals and Stores used in Repair of Damage to the Hull . 48 

Rigging Chafed (Custom of Lloyd's) ...... 49 

Sails Split or Blown Away (Custom of Lloyd's) .... 50 

Scraping and Painting . . . . . . . .51 

Drv Dock Expenses ........ 52 

Deduction of One-Third (Custom of Lloyd's) .... 53 

PARTICULAR AVERAGE ON GOODS. 

Adjustment on Bonded Prices (Custom of Lloyd's) ... 54 

Adjustment of Average on Goods Sold in Bond .... 55 

Apportionment of Insured Value of Goods ..... 56 

Allowance for Water in Picked Cotton (Custom of Lloyd's) . . 57 

Allowance for Water in Cut Tobacco (Custom of Lloyd'?) . . 58 

Allowance for Water in Wool (Custom of Lloyd's) ... 59 

Franchise Charges (Custom of Lloyd's) ..... 60 

Extra Charges (Custom of Lloyd's) . . . . . .61 

Adjustment of Return of Premium (Custom of Lloyd’s) . 62 


SUBJECT INDEX. 


Adj usters : Duty of as to Cost of Repairs .... 4 

Adjusters : Duty of re Clauses in Charter-parties and B/L . . 8 

Adjusters : Duty of in Cases of Refunds . . . . .41 

Adjustment: Basis of ....... . 8 

Adjustment: Policies of Insurance and Names of Underwriters . 37 

Adjustments: " for Consideration " . . . . . 1 

Agency ........... 3 

Allowance for Water in Picked Cotton ..... 57 

Allowance for Water in Cut Tobacco ..... 58 

Allowance for Water in Wool ....... 59 

Amounts Made Good * Apportionment of Interest on . . 42 b 

Apportionment of Costs in Collision Cases ..... 46 

Apportionment of Insured Value of Goods .... 56 

Apportionment of Interest; Amounts Made Good . . . 42 b 

Ballast (Vessel in Ballast and under Charter: Contributing 

Interests) .......... 33 

Bank Commission ......... 3 

Basis of Adjustment ........ 8 

Basis of Contribution to General Average ..... 30 

Bills of Lading : Clauses in : Duty of Adjusters ... 8 

Bond: Goods Sold in.. 55 

Bonded Prices : Adjustment on ...... 54 
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No. 


Bunker Coal : Sacrifice of : Direct Liability of Underw'riters . 38a 

Burning Goods: Water thrown on . . . . . . 11 


Cargo : 
Cargo : 


Damage to, by Forced Discharge . 
Damage to, by Discharge, Reloading, etc. 


Cargo : Discharging ..... 

Cargo Discharged under Average : Fire Insurance on 
Cargo : Forwarded from Port to Refuge . 

Cargo : (Particular Average on Goods) 

Cargo: Reloading ....... 


Cargo : Sold at Port of Refuge. 
Cargo ; Warehouse Rent 


Casks (Water). ....... 

Charges : Extra ....... 

Charges (Forwarding) : on Freight Advanced 
Charges : Franchise ...... 

Charter : Vessel in Ballast and under : (Contributing Interei 
Charter-party : Clauses in : Duty of Adjusters . 

Coals : (at Port of Refuge) ..... 

Coals : (Removing Vessels for Repairs) 

Coals : Used in Repair of Damage to Hull. 

Coffee ......... 

Collision Cases : Apportionment of Costs in 
Collision Recoveries : Duty of Adjusters in Cases of Refund 
Commission ........ 

" Consideration " : Adjustments for .... 

Contributing Interests (Vessel in Ballast and Chartered) 
Contribution to General Average : Basis of 
Contributory and Insured Values (Underwriter's Liability) 
Contributory Value of Freight ..... 

Contributory Value of Ship ..... 

Cost of Repairs : Duty of Adjusters .... 

Costs (Collision) : Apportionment of . 

Cotton (Picked) : Allowance for Water 

Crew: Wages of ...... . 

Customs Duty ....... 


sts) 


26 

27 

17, 18, 
19, 

20 ( 6 ), 21 
19a 

23 

54-62 
17, 18, 
19. 20(if) 

24 

17, 18, 
19, 20(c) 

7 
61 
.36 
60 
33 

8 

20{a) 

47 

48 

54 
46 
41 

2, 3 
1 

33 

30 
40 
32 

31 
4 

46 

57 

20(a) 
25, 32 

55 


Damage by Discharging (Assumed) .... 

Damage by Forced Discharge ..... 

Deckload Jettison ....... 

Deficiency of Fuel: Claims Arising out of 
Demurrage ........ 

Deposits: Interest on ..... . 

Discharge of Cargo ....... 

Dry Dock Expenses ...... 

Duty of Adjusters re Clause.s in Charter-parties and B/I. 

Duty of Adjusters re Cost of Repairs 

Duty of Adjusters re Refunds ..... 


25 

26 
9 

16 
20a 
42a 
17, 18, 
19, 

20 ( 6 ), 21 
52 
8 
4 
41 
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No. 


Duty of Adjusters re Statements showing Refunds in respect of 

General Average Deposits ....... 42 


Enforcement of General Average Lien by Shipowners 
Engines (see Machinery) 

Engine-Room Stores ...... 

Expenses : Lightening Ship when Ashore . 

Expenses : Removing a Vessel for Repair . 

Expenses: Substituted ...... 

Extra Charges ....... 


39 

. 20(a) 

13 
47 

< 22. 23. 

< 24. 25 

61 


Fire : Damage by Water to Extinguish . 

Fire Insurance on Cargo Discharged under Average 
Forced Discharge : Damage to Cargo by . 
Forwarding Charges on Freight Advanced . 
Franchise Charges ...... 

Freight Advanced : Forwarding Charges on 

Freight (Charges on, at Port of Refuge) 


Freight : Contributory Value of . . . 

Freight: Deductions from Freight at Charterer's Risk 
Freight: Loss of by Sale of Cargo at Port of Refuge 
h'reight Sacrificed : Amount Made Good in General Average 
Freight! Ulterior Chartered .... 

Freight (Vessel in Ballast and under Charter) 

Fuel: Claims Arising Out of Deficiency of 
Full: Allowances in : General Average : Particular Average 


10 , 11 
19a 
26 
36 
60 
36 

S 20(rf) 

I & {e) 

32 
35 
24 
29 
34 

33 
16 

28. 53 


General Average ......... 8-44 

General Average : Damage to Ship ...... 38 

General Average: Lien: Enforcement of . . . . 39 

(ienerSfl Average : Repairs : Treatment of .... 28 

General Average Deposits : Duty of Adjusters in Cases of Refunds 41 

General Average Deposits : “ Memorandum " to Statements . 42 

General Average Deposits : Interest on .... . 42a 

Goods : Particular Average on ...... 54-62 

" Gross Proceeds 55 


Hulk Hire : When used as a Place of Storage . . . . 20 (/) 

Insured and Contributory Values : Underwriter’s Liability . 40 

Insured Value of Goods : Apportionment of . . . .56 

Interest . . , . . . . . . . 2, 25 

Interest: Apportionment of : Amounts made good . . . 42 b 

Interest on Deposits ........ 42 a 

Inward Port Charges , , , . . . . 17, 18 

Jettison : Deckload ........ 9 

Liability of Underwriters in Case of General Average Sacrifice . 38 

Liability of Underwriters : Sacrifice of Ship's Stores . . . 38 a 

Liability of Underwriters (Insured and Contributory Values) . 40 

Lien : Enforcement of General Average by Shipowners . . 39 

Lightening Ship when Ashore; Expenses of . . . . 13 

Lighter Hire : When Ashore.13 
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No. 


Lighter Hire ; When used as a Place of Storage . . 20 (/) 

Loss by Sale of Cargo at Port of Refuge ..... 24 

Loss of Market ......... 25 

Machinery : (Damage to) Surveys to be held, etc. ... 5 

Machinery ; (Damage to) Propellers and Shafts .... 6 

Machinery: Damage to in Refloating Steamer . . 15 

Made Good (to be shown in Contributory Value of Ship) 31 

Market: Loss of ......... 25 


Ships 


One-third : Deduction of : General Average : Particular Average 
Outward Port Charges ....... | 

Painting and Scraping ..... 

Particular Average on Goods .... 

Particular Average on Ship .... 

Policies of Insurance and Names of Underwriters 
Policies of Insurance in Statement of Particular Average on 
Port of Refuge : Cargo Forwarded from 
Port of Refuge : Cargo Sold at. 

Port of Refuge : Towage from 
Port of Refuge Expenses : Custom of Lloyd’.s 
Port of Refuge for General Average Repairs: Treatment of Charges 
Port of Refuge for Particular Average Repairs : Treatment of 
Charges .... 

F-^remium : Return of 
Prices : Adjustment on Bonded 
Proceeds : Gross 
Propellers .... 

Protest ..... 


28, 53 
17, 18, 
20 (d) 
51 

54-62 

45-53 

37 

45 

23 

24 
22 
20 

17 

18 
62 

54 

55 
6 

60 


Recoverie.s, Collision : Duty of Adjusters 
Refuge : Port of (see Port of Refuge) 

Refunds : General Average Deposits : Salvage . 

Reloading ....... 

Removing a Ves.sel for Repair : Expenses of 
Rent: Warehouse ...... 

Repair : Expenses of Removing a Vessel for 
Repairs : Coals and Stores used in . 

Repairs ; (Cost of) : Duty of Adjusters 
Repairs : Treatment of General Average Repairs 
Re-shipping from Lighters when Ship is Ashore . 
Re-shipping: (see Reloading) 

Return of Premium : Adjustment of. 

Rigging: Chafed ...... 


41, 42 
S 17, 18 
( 19, 20 {d) 
47 

s 17, 18 
< 19, 20(c) 

47 

48 
4 

28 

13 

62 

49 


Sacrifice for Common Safety : Direct Liability of Underwriters . 38 

Sacrifice of Ship’s Stores : Direct Inability of Underwriters . 38a 

Sails set to force Ship off Ground , , . , . . 14 

Sails Split or Blown Away ....... 50 

Salvage : Duty of Adjusters in Cases of Refund . . . 41 

Scraping and Painting . . . . . . . .51 

Shafts ........... 
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No. 


Ship : Contributory Value of ...... . 

Shipowners : Enforcement of General Average Lien by 
Spirits ........... 

Statement of Particular Average on Ships ..... 

Statements showing Refunds in respect of General Average Deposits 
Stores : Used in Removal and Repairs ..... 

Stores : Sacrifice of : Direct Liability of Underwriters 
Stranding : Voluntary ........ 

Stranded Vessels : Damage to Engines in Refloating . 

Substituted Expenses ....... ; 

Surveys ........... 


Tanks (Water) ......... 7 

Tea.54 

Thirds : Deduction of One-third : General Average : Particular 

Average . . . . . . . . . . 28, 53 

Tobacco . . . . . . . . . . 54, 58 

Towage from a Port of Refuge ....... 22 

Transhipping and Forwarding Cargo from Port of Refuge . . 23 

Underwriters : Direct Liability of, for Sacrifice ... 38 

Underwriters : Direct Liability of, for Sacrifice of Ship’s Stores. 38 a 

Underwriter’s Liability (Insured and Contributory Values) . . 40 

Underwriters: Names of . . . . . . . 37, 45 

Value of Freight: Contributory ...... 32 

Value of Ship: Contributory . . . . . . .31 

Voluntary Stranding . . . . . . . .12 


Wages of Crew .... 

Q 

Warehouse Rent .... 

Water : Allowance for, in Cut Tobacco 
Water ; Allowance for, in Picked Cotton 
Water ; Allowance for, in Wool 
Water Casks and Tanks . 

Water to Extinguish Fire : Damage by 
Wine ...... 

Wool: Allowance for Water 

York-Antwerp Rules : Modification of, in Contracts of Affreight¬ 


ment .......... 43 

York-Antwerp Rules : Cost of Maintenance of Officers and Crew . 44 


THE FOLLOWING ARE THE 

RULES OF PRACTICE 
Adopted by the Association up to the Present Time. 

Note. —Some of the undermentioned Rules are, as indicated, *' Customs 
of Lloyd's,” now by resolution of the Association incorporated amongst the 
Rules of Practice. The history of the collection of the ” Customs of Lloyd’s ” 
by a Special Committee of the Association and of their final incorporation as 


i 20(a) 

{ 25, 32 
< 17, 18, 

I 19, 20(c) 

58 
57 

59 
7 

10, 11 
54 
59 


31 

39 

54 

45 

42 

47, 48 
38a 
12 
15 

22, 23, 

24, 25 
5, 60 
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stated, appears in the Annual Reports of the Association. The following is 
an Index of the References to the “ Customs in the said Reports, viz.— 

THE CUSTOMS OF LLOYD'S. 

Appointment to a Committee to Collect ..... 1873 p. 20 

Report of Committee, considered ...... 1874 p. 23 

„ „ further considered .... 1875 p. 22 

and 1876 p. 12 

Resolution—" That the Report on the * Customs of IJoyd's ' as 
now amended be adopted, and reprinted for the use of the 
Association 1876 p. 21 

The preamble to the Customs was— 

Nothing can be called a ‘ Custom of Lloyd's ' which is dcter- 
. rained by a decision of the superior Courts ; for whatever is 
thus sanctioned rests on a ground surer than Custom. A 
‘ Custom of Lloyd's ' then must relate to a point on which the 
law is doubtful, or not yet defined, but as to which, for prac¬ 
tical convenience, it is necessary that there should be some 
uniform rule. By the term is here understood the Customs 
of English Adjusting, whether as affecting General or Particu¬ 
lar Average." 

Resolution—" That the ‘ Custom of Lloyd's,' after having been 
sanctioned by a two-thirds vote of the Association, shall be 
deemed to have the same force as a Rule of the Association " . 1877 ]). 79 

and 1878 p. 18 

Resolution—" That the ' Custom of Lloyd's' as collected by this 
Association be now confirmed " . . . . . . 1879 p. 21 

Proposed—" That it be left to the Committee of Management to 
consider the ‘ Custom of Lloyd's' as adopted by the Associa¬ 
tion as Rules of Practice, and to delete such rules, or parts of 
rules, as have been affected by legal decisions, and to report to 
the next General Meeting " ...... 1889 p. 49 

Report of the Committee accepted ...... 1890 p. 33 

Adoption of Alterations recommended by Committee . . 1890 p. 35 

and 1891 pp. 32-34 

1 Adjustments " for the Consideration of Underwriters." 

(Proposed and Accepted 1894, p. 32. Confirmed 1895, p. 25.) 

That any adjustment prepared for the consideration of underwriters shall 
include a statement of the reasons of the average adjuster for making such 
adjustment, and, when submitted in conjunction with a claim for which 
underwriters are liable, shall be contained in an entirely separate document. 
To such adjustments the following note shall be appended, viz.— 

" This adjustment has been prepared by request, to enable the assured to 
submit the case to underwriters." 

Vide ** Rules Rescinded,” p. 378 infra 

2 Interest and Commission for Advancing Funds. 

(Proposed and Accepted 1906, p. 21. Confirmed 1907, p. 60.) 

That, in practice, interest and commission for advancing funds are only 
allowable in average when, proper and necessary steps having been taken to 
make a collection on account, an out-of-pocket expense for interest and/or 
commission for advancing funds is reasonably incurred. 

Vide ” Rules Rescinded,” p. 378 infra. 
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3 Agency Commission and Agency. 

(Proposed and Accepted 1906, p. 21. Confirmed 1907, p. 60.) 

That, in practice, neither commission (excepting bank commission) nor any 
charge by way of agency or remuneration for trouble is allowed to the ship¬ 
owner in average, except in respect of services rendered on behalf of cargo 
when such services are not involved in the contract of affreightment. 

Vide “Rules Rescinded,** />. 378 infra. 

4 Duty of Adjusters in respect of Cost of Repairs. 

(Proposed and Accepted 1879, p. 24. Confirmed 1880, p. 21.) 

That in adjusting particular average on ship or general average which 
includes repairs, it is the duty of the adjuster to satisfy himself that such 
reasonable and usual precautions have been taken to keep down the cost of 
repairs as a prudent shipowner would have taken if uninsured. 

5 Claims for Damage to Ship’s Machinery. 

(Proposed and Accepted 1880, p. 31. Confirmed 1881, p. 27.) 

That no claim for damage to ship’s machinery shall be admitted into an 
adjustment unless a survey has been held upon such machinery by competent 
and disinterested engineers as soon as practicable after the occurrence of the 
casualty giving rise to the claim ; a certificate of such survey, reporting as 
to the nature and cause of the damage, to be furnished to the adjuster; or 
unless clear proof be given to the adjuster that the holding of such survey or 
the obtaining of such certificate is impracticable, which proof is to be set 
forth on the face of the adjustment. 

6 Claims on Ship's Machinery. 

(Proposed and Accepted 1890, p. 32. Confirmed 1891, p. 32.) 

That in all claims on ship’s machinery for repairs, no claim for a new 
propeller or new shaft shall be admitted into an adjustment, unless the adjuster 
shall obtain and insert into his statement evidence showing what has become 
of t^e old propeller or shaft, 

7 Water Casks (Custom of Lloyd's, 1876). 

Water casks or tanks carried on a ship's deck are not paid for by under¬ 
writers as general or particular average ; nor are warps or other articles when 
improperly carried on deck. 

GENERAL AVERAGE— 

8 Basis of Adjustment. 

(Proposed and Accepted 1889, p. 60. Confirmed 1890, p. 33.) 

(Addition Proposed and Accepted 1899, p. 29. Confirmed 1900, p. 20.) 

That in any adjustment of general average not made in accordance with 
British Law it shall be prefaced on what principle or according to what law 
the adjustment has been made, and the reason for so adjusting the claim shall 
be set forth. 

In all cases the adjuster shall give particulars in a prominent position in 
the average statement of the clause or clauses contained in the charter-party 
and/or bills of lading with reference to the adjustment of general average. 

9 Deckload Jettison (Custom of Lloyd's), Amended, 1890-91. 

The jettison of a deckload carried according to the usage of trade and not 
in violation of the contracts of affreightment is general average. 

There is an exception to this rule in the case of cargoes of cotton, tallow, 
acids, and some other goods. 
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In lieu of—(Custom of Lloyd's, 1876). 

The general rule of law now is that the jettison of a deckload, carried by 
consent of the shipper, is general average, as between the parties who have 
assented to this mode of stowage. The exceptions are those, trades in which 
there is a custom that the jettison shall be at the risk of the shipper or owner 
of the deckload. 

Such customs may, perhaps, though not very correctly, be called “ Customs 
of Lloyd's." 

This custom exists with cargoes of cotton, tallow, acids and some other goods. 

10 Damage by Water used to Extinguish Fire. 

(Proposed and Accepted 1873. p. 20. Confirmed 1874, p. 18.) 

That damage done by water poured down a ship’s hold to extinguish a 
fire be treated as general average. 

11 Damage caused by Water thrown upon Burning Goods. 

(Proposed and Accepted 1874, p. 23. Confirmed 1875, p. 23.) 

That goods in a ship which is on fire, or the cargo of which is on fire, affected 
by water voluntarily used to extinguish such fire, shall not be the subject of 
general average if the packages so affected be themselves on fire at the time 
the water was thrown upon them. 

12 Voluntary Stranding (Custom of Lloyd's, 1876). 

The custom of Lloyd’s excludes from general average all damage to ship 
or cargo resulting from a voluntary stranding. 

This rule does not necessarily exclude such damage as is done by beaching 
or scuttling a burning vessel to extinguish the fire. 

13 Expenses Lightening a Ship when Ashore (Custom of 

Lloyd’s, Amended, 1890-91). 

When a ship is ashore, and, in order to float her, cargo is put into lighters, 
and is then at once re-shipped, the whole cost of lightening, including lighter 
hire and re-shipping, is general average. 

In lieu of the following, formerly succeeding section (f) in “ Expenses at 
Port of Refuge " : 

The above rules do not apply to the cost of lightening a ship when ashore, 
in case the cargo is put into lighters in order to float the ship and is then at 
once re-shipped. In such cases, the whole cost of lightening, including 
that of re-shipping, is general average. 

14 Sails set to force a Ship off the Ground (Custom of 

Lloyd’s, 1876). 

Sails damaged by being set, or kept set, to force a ship off the ground or 
to drive her higher up the ground for the common safety, are general average. 

15 Stranded Vessels : Damage to Engines in Getting Off. 

(Propofed and Accepted 1890, p. 64. Confirmed 1891, p. 35.) 

(Amended 1906, p. 15. Confirmed 1907, p. 46.) 

That damage caused to machinery and boilers of a stranded vessel, in 
endeavouring to refloat for the common safety, when the interests are in 
peril, be allowed in general average. 
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16 Claims arising out of Deficiency of Fuel. 

(Proposed and Accepted 1899, p. 50. Confirmed 1900, p. 25.) 

That in adjusting general average arising out of deficiency of fuel the 
facts on which the general average is based shall be set forth in the adjust¬ 
ment, including the material dates and distances, and particulars of fuel 
supplies and consumption. 

17. Resort to Port of Refuge for General Average Repairs: 

Treatment of the Charges incurred. 

(Proposed and Accepted 1888, p. 45. Confirmed 1889, p. 48.) 

That when a ship puts into a port of refuge in consequence of damage 
which is itself the subject of general average, and sails thence with her original 
cargo, or a part of it, the outward as well as the inward port charges shall 
be treated as general average ; and when cargo is discharged for the purpose 
of repairing such damage, the warehouse rent and reloading of the same 
shall, as well as the discharge, be treated as general average. (See Attwood 
V. Sellar.) 

18. Resort to Port of Refuge on Account of Particular Average 

Repairs : Treatment of the Charges incurred. 

(Proposed and Accepted 1888, p. 47. Confirmed 1889, p. 49.) 

That when a ship puts into a port of refuge in consequence of damage 
which is itself the subject of particular average (or not of general average) 
and when the cargo has been discharged in consequence of such damage, the 
inward port charges and the cost of discharging the cargo shall be general 
average, the warehouse rent of cargo shall be a particular charge on cargo, 
and the cost of reloading and outward port charges shall be a particular 
charge on freight. (See Svendsen v. Wallace.) 

19. Treatment of Costs of Storage and Reloading at 

Q Port of Refuge. 

(Proposed and Accepted 1886, p. 37. Confirmed 1887, p. 36.) 

That when the cargo is discharged for the purpose of repairing, re-con- 
ditioning, or diminishing damage to ship or cargo which is itself the subject 
of general average, the cost of storage on it and of reloading it shall be treated 
as general average, equally with the cost of discharging it. 

19a. Fire Insurance on Cargo discharged under Average. 

(Proposed and Accepted 1924, p. 43. Confirmed 1925, p. 43.) 

That in practice, where the cost of fire insurance has been reasonably 
incurred by the shipowner, or his agent, on cargo discharged under average, 
such cost shall be treated as part of the cost of storage. 

20. Expenses at a Port of Refuge (Custom of Lloyd's, 

Amended, 1890-91). 

When a ship puts into a port of refuge on account of accident and not in 
consequence of damage which is itself the subject of general average, then, 
on the assumption that the ship was seaworthy at the commencement of the 
voyage, the Custom of Lloyd's is as follows— 

(a) All cost of towage, pilotage, harbour dues, and other extraordinary 
1876 expenses incurred in order to bring the ship and cargo into a place of 
safety, are general average. Under the term “ extraordinary expenses " 
are not included wages or victuals of crew, coals, or engine stores, or 
demurrage. 



APPENDIX F 


367 

(b) The cost of discharging the cargo, whether for the common safety, 
187B or to repair the shij), together with the cost of conveying it to the 

warehouse, is general average. 

The cost of discharging the cargo on account of damage to it resulting 
from its own vice propre, is chargeable to the owners of the cargo. 

(c) The warehouse rent, or other expenses which take the place of ware- 
1876 house rent, of the cargo when so discharged, is, except as under, a 

special charge on the cargo. 

(d) The cost of reloading the cargo, and the outward port charges incurred 
1876 through leaving the port of refuge, are, when the discharge of cargo 

falls in general average, a special charge on freight. 

(e) The expenses referred to in clause {d) are charged to the party who 
1876 runs the risk of freight—^that is, wholly to the charterer—if the whole 

freight has been prepaid ; and, if part only, then in the proportion 
which the part prepaid bears to the whole freight. 

(/) When the cargo, instead of being sent ashore, is placed on board hulk 
or lighters during the shij^'s stay in port, the hulk-hire is divided 
between the general average, cargo, and freight, in such proportions 
as may place the several contributing interests in nearly the same 
relative positions as if the cargo had been landed and stored. 

The amendment is in the preamble, which formerly read thus — 

When a ship puts into a port of refuge on account of accident or sacrifice, 
then, on the assumption that the ship was seaworthy at the commencement of 
the voyage, the Custom of Lloyd's is as follows — 

21. Treatment of Costs of Extraordinary Discharge. 

(Proposed and Accepted 1886, p. 37. Confirmed 1887, p. 36.) 

That no distinction be drawn in practice between discharging cargo for the 
common safety of ship and cargo, and discharging it for the purpose of effect¬ 
ing at an intermediate port or ports of refuge repairs necessary for the 
prosecution of the voyage. 

22. Towage from a Port of Refuge. 

(Proposed and Accepted 1876, p. 26. Confirmed 1877, p. 54.) 

That if a ship be in a port of refuge at which it is practicable to repair her, 
and if, in order to save expense, she be towed thence to some other port, then 
the extra cost of such towage shall be divided in proportion to the saving of 
expense thereby occasioned to the several parties to the adventure. 

23. Cargo Forwarded from a Port of Refuge. 

(Proposed and Accepted 1876, p. 26. Confirmed 1877, p. 34.) 

That if a ship be in a port of refuge at which it is practicable to repair her 
so as to enable her to carry on the whole cargo, but, in order to save expense, 
the cargo, or a portion of it, be transhipped by another vessel, or otherwise 
forwarded, then the cost of such transhipment (up to the amount of expense 
saved) shall be divided in proportion to the saving of expense thereby occa¬ 
sioned to the several parties to the adventure. 

24. Cargo Sold at a Port of Refuge. 

(Proposed and Accepted 1902, p. 34. Confirmed 1903, p. 18.) 

That if a ship be in a port of refuge at which it is practicable to repair her 
so as to enable her to carry on the whole cargo, or such portion of it as is 
fit to be carried on, but, in order to save expense, the cargo, or a portion of 
it, be, with the consent of the owners of such cargo, sold at the port of refuge. 
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then the loss by sale including loss of freight on cargo so sold (up to the 
amount of expense saved) shall be divided in proportion to the saving of 
expense thereby occasioned to the several parties to the adventure ; provided 
always that the amount so divided shall in no case exceed the cost of tran¬ 
shipment and/or forwarding referred to in the preceding rule of the Association. 

25. Interpretation of the Rule respecting Substituted 

Expenses. 

(Proposed and Accepted 1877, p. 63. Confirmed 1878, p. 18.) 

That for the purpose of avoiding any misinterpretation of the resolution 
relating to the apportionment of substituted expenses, it is declared that the 
saving of expense therein mentioned is limited to a saving or reduction of 
the actual outlay, including the crew’s wages and provisions, if any, which 
would have been incurred at the port of refuge, if the vessel had been repaired 
there, and docs not include supposed losses or expenses, such as interest, loss 
of market, demurrage, or assumed damage by discharging. 

26. Damage caused to Cargo during Forced Discharge. 

(Proposed and Accepted 1883, p. 58. Confirmed 1884, p. 37.) 

That whenever the cost of discharging cargo is general average, all loss or 
damage necessarily arising to cargo therefrom shall be allowed in general 
average. 

Vide “ Rules Rescinded,*’ p. 377 infra. 


27. Treatment of Damage to Cargo caused by Discharge, 

Storing, and Reloading. 

(Proposed and Accepted 1888, p. 37. Confirmed 1887, p. 36.) 

That damage necessarily done to cargo by discharging, storing, and re¬ 
loading it, be treated as general average when, and only when, the cost of 
those measures respectively is so treated. 

28. * Deductions from Cost of Repairs to Iron Vessels in 

adjusting General Average. 

(Proposed and Accepted 1887, p. 36. Confirmed 1888, p. 28.) 

[Referred to Special Committee 1884, p, AS^Reports^ Prov. 1885, p. 19, Firud 1886, p. 16.) 
That in adjusting claims for general average, repairs to iron vessels shall 
be subject to the following deductions in respect of *' new for old,” viz.— 
From Date of Original Register. 


Up to 
1 year old 
(A) 


All repairs to be allowed in full, except painting or coating 
of bottom, from which one-third is to be deducted. 


One-third to be deducted off repairs to and renewal of 
boilers and their mountings, woodwork of hull, masts and 
Between spars, furniture, upholstery, crockery, metal, and glassware, 
1 and 3 v ars< sails, rigging, ropes, sheets, and hawsers (other than 
wire and chain) awnings, covers, and painting. 

' ' One-sixth to be deducted off wire rigging, ropes, and 

hawsers, chain cables and sheets, donkey engines, steam 
.winches, steam cranes and connections ; other repairs in full. 


Between f Deductions as above under Clause (B), except that one- 
3 and 6 years! sixth be deducted off ironwork of masts and spars, and 
(C) ( machinery other than boilers. 
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Between 
6 and 10 
years 

(D) 

After 
10 years 

(E) 


Deductions as above under Clause (C), except that one- 
third be deducted off ironwork of masts and spars, repairs 
to and renewal of all machinery and all hawsers, ropes, sheets, 
and rigging ; one-sixth to be deducted off chains and cables. 

One-third to be deducted off all repairs and renewals 
except ironwork of hull and cementing. Anchors to be 
allowed in full. 

One-sixth to be deducted off chain cables. 


The deductions (except as to provisions and stores, machin¬ 
ery, and boilers) to be regulated by the age of the vessel, and 
not the age of the particular part of her to w^hich they apply. 

(Generally No painting bottom to be allowed if the bottom has not been 

(F) ])ainted withing six months previous to the date of accident. 

No deduction to be made, in respect of old material which is 
repaired without being replaced by new, and provisions and 
.stores which have not been in use. 


29. Freight Sacrificed : Amount to be made Good in 

General Average. 

(Proposed and Accepted 1894, p. 56. Confirmed 1895, p. 29.) 

That the loss of freight to be made good in general average shall be ascer¬ 
tained by deducting from the amount of gross freight lost the charges which 
the owner thereof would have incurred to earn such freight, but has, in 
consequence of the sacrifice, not incurred. 


30. Basis of Contribution to General Average. 

(Original Rule of Practice, 1873.) 

When property saved by a general average act is injured or destroyed by 
subsequent accident, the contributing value of that property to a general 
average which is less than the total contributing value, shall, when it does 
not reach the port of destination, be its actual net proceeds; when it docs 
it shall be its actual net value at the port of destination on its delivery there ; 
and in all cases any values allowed in general average shall be added to and 
form part of the contributing value as above. 

The above rule shall not apply to adjustments made before the adventure 
has terminated. 


31. Contributory Value of Ship. 

(Proposed and Accepted 1899, p. 41. Confirmed 1900, p. 20.) 

That in any adjustment of general average there shall be set forth the 
certificate on which the contributory value of the ship is based or, if there 
be no such certificate, the information adopted in lieu thereof, and any 
amount made good shall be specified. 

32. Contributory Value of Freight. 

(Original Rule of Practice, 1873.) 

{Referred to a Special Committee 1008 —Report 1909.) 

That freight at the risk of the shipowner shall contribute to general average 
upon its gross amount, deducting the whole of, and no more than, such port 
charges as the shipowner shall incur after the date of the general average act, 
and such wages of the crew as the shipowner shall become liable for after 
that date. 

(Proposed and Accepted 1899, p. 48. Confirmed 1900, p. 24.) 

24—(6048) 
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That in any adjustment of general average there shall be set forth the 
amount of the gross freight and the freight advanced, if any ; also the port 
charges and wages deducted, and any amount made good. 

33. Vessel in Ballast and under Charter : Contributing 

Interests. 

{Proposed and Accepted June, 1926, p. 75. Confirmed Nov., 1926, p. 12.) 

'* When a vessel is in ballast and under charter the interests contributing 
to general average arc, for the purpose of ascertaining the liability of under¬ 
writers on British policies of insurance on the vessel and/or freight, the vessel 
and the shipowners' freight earned under the charter computed in the usual 
way after deduction of contingent expenses subsequent to the general average 
act. The place where the adventure shall be deemed to terminate and at 
which the values for contribution to general average shall be calculated is, 
in the case of a voyage charter, the final port of discharge of the cargo carried 
under the charter, and in the case of a time charter, the first port of discharge 
at which the vessel arrives after the general average act, unless a prior ter¬ 
mination of the adventure be brought about either by the loss of the vessel 
and freight, or either of them or by the cancelment of the charter through the 
exorcise by the Charterers of an option contained therein. 

“ When the charter provides for York/Antwerp Rules, the general average 
shall be adjusted in accordance with those rules and British law and practice, 
and without regard to the law and practice of any foreign port at which the 
adventure may terminate, and in the interpretation of Rule XI it shall be 
immaterial whether the extra period of detention takes place at a port of 
loading, call or refuge, provided that the detention is in consequence of 
accident, sacrifice or other extraordinary circumstance occurring whilst the 
vessel is in ballast.” 

34 Chartered Freight (Ulterior) : Contribution to General 

Average. 

(Proposed and Aewpted 1891, p. 35, Confirmed 1892, p. 27.) 
w 

Thawt when at the time of a general average act the vessel has on board 
cargo shipped under charter-party or bills of lading, and is also under a 
separate charter to load another cargo after the cargo then in course of carriage 
has been discharged, the ulterior chartered freight shall not contribute to the 
general average. 

35 Deductions from Freight at Charterer's Risk. 

(Original Rule of Practice, 1873.) 

{Referred to a Special Committee 1908 —Report 1909.) 

That freight at the risk of the charterer shall be subject to no deduction for 
wages and port charges, except in the case of charters in which the wages or 
port charges are payable by the charterer, in which case such freight shall be 
governed by the same rule as freight at the risk of the shipowner. 

36. Forwarding Charges on Advanced Freight. 

(Original Rule of Practice, 1873.) 

That in case of wreck, the cargo being forwarded to its destination, the 
charterer, who has paid a lump sum on account of freight, which is not to be 
returned in the event of the vessel being lost, shall not be liable for any 
portion of the forwarding freight and charges, when the same are less than 
the balance of freight payable to the shipowner at the port of destination 
under the original charter-party. 
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37. Adjustment : Policies of Insurance and Names of 

Underwriters, 

(Proposed and Accepted 1889, p. 60. Confirmed 1890, p. 33.) 

That no statement shall be drawn up showing the amount of payments 
by or to the underwriters, excluding statements of particular average on ship 
now dealt with by rule of the Association, unless the policies, or copies of 
policies of insurance, or certificates of insurance, for which the statement is 
required, be produced to the adjusters; and that such statement shall give 
the names of the underwriting firms and companies interested, and the 
amounts due on the respective policies produced. 

38. Sacrifice for the Common Safety : Direct Liability 

OF Underwriters. 

(Proposed and Accepted 1890, p. 42. Confirmed 1891, p. 34.) 

That in case of general average sacrifice there is, under ordinary policies of 
insurance, a direct liability of an underwriter on ship for loss of or damage to 
ship’s materials, and of an underwTiter on goods or freight, for loss of or damage 
to goods or loss of freight so sacrificed as a general average loss ; that such 
loss not being particular average is not taken into account in computing the 
memorandum percentages, and that the direct liability of an underwriter for 
such loss is consequently unaffected by the memorandum or any other 
warranty respecting particular average. 

38a. Sacrifice of Ship’s Stores : Direct Liability of 

Underwriters. 

(Proposed and Accepted 1921, p. 50. Confirmed 1922, p. 43.) 

That underwriters insuring ship’s stores, bunker coal or fuel, destroyed or 
used as part of a general average operation, shall only be liable for those 
articles as a direct claim on the policy when they formed part of the property 
at risk at the time of the peril giving rise to the general average act. 

39. Enforcement of General Average Lien by Shipowners. 

(Proposed and Accepted 1890, p. 56. Confirmed 1891, p. 34.) 

That in all cases where general average damage to ship is claimed direct 
from the underwriters on that interest, the average adjusters shall ascertain 
whether the shipowners have taken the necessary steps to enforce their lien 
for general average on the cargo, and shall insert in the average statement a 
note giving the result of their inquiries. 

40. Underwriter’s Liability (Custom of Lloyd’s, 1876). 

If the ship or cargo be insured for more than its contributory value, the 
underwriter pays what is assessed on the contributory value. But where 
insured for less than the contributory value, the underwriter pays on the 
insured value; and when there has been a particular average for damage 
which forms a deduction from the contributory value of the ship that must 
be deducted from the insured value to find upon what the underwriter 
contributes. 

This rule does not apply to foreign adjustments, when the basis of con¬ 
tribution is something other than the net value of the thing insured. 

(Proposed and Accepted 1922, p. 56. Confirmed 1923, p. 19.) 

That in practice, in applying the above rule for the purpose of ascertaining 
the liability of underwriters for contribution to general average and salvage 
charges, deduction shall be made from the insured value of all losses and 
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charges for which underwriters are liable and which have been deducted in 
arriving at the contributory value, 

(Proposed and Accepted, June, 1926, p. 41. Confirmed, Nov., 1926, p. 9.) 

In adjusting the liability of underwriters on freight for general average 
contribution and salvage charges, effect shall be given to Sect. 73 of the 
Marine Insurance Act, 1906, by comparing the gross and not the net amount 
of freight at risk with the insured value in the case of a valued policy or the 
insurable value in the case of an unvalued policy. 

41. The Duty of Adjusters in Cases involving Refunds of 

General Average Deposits or Apportionment of 
Salvage, Collision Recoveries, or other Funds. 

(Proposed and Accepted 1896, p. 50. Confirmed 1897, p. 34.) 

That ill cases of general average where deposits have been collected and it 
is likely that repayments will have to be made, measures be taken by the 
adjuster to ascertain the names of underwriters who have reimbursed their 
assured in respect of such deposit!; that the names of any such underwriters 
be set forth in the adjustment as claimants of refund, if any, to which they 
are apparently entitled ; and that on completion of the adjustment, notice 
be sent to all underwriters whose names are so set forth as to any refund of 
which they appear as claimants and as to the steps to be taken in order to 
obtain payment of the same. 

That in cases where the names of any underwriters are not to be ascertained 
on completion of the adjustment, notice be sent to the Secretary of Lloyd’s, 
to the Institute of London Underwriters, to the Liverpool Underwriters’ 
Association, and to the Association of Underwriters of Glasgow, notifying such 
interests as have not been appropriated to underwriters. 

And that in cases of apportionment of salvage or other funds for distribution, 
similar measures be taken by the adjuster to safeguard the interests of any 
underwriters who may be entitled to benefit under the apportionment. 

Q 

42. 7 “ Memorandum ” to Statements siiow^ing Refunds in 

respect of General Average Deposits. 

(Proposed and Accepted 1904, p. 50. Confirmed 1905, p. 36.) 

That the following memorandum shall appear at the end of statements 
which show refunds to be due in respect of General Average Dcpo.sits, viz.— 
Memorandum—Refunds of General Average Deposits shown in this 
statement should only be paid on production of the “ original ” depo.sit 
receipts. 


42a. Interest on Deposits. 

(Proposed and Accepted 1923, p. 32. Confirmed 1924, p. 36.) 

That, unless otherwise expressly provided, the interest accrued on deposits 
on account of salvage and/or general average and/or particular and/or other 
charges, or on the balance of such deposits after payments on account, if any, 
have been made, shall be credited to the dt'positor or those to whom his rights 
in respect of the deposits have been transferred. 

42b. Apportionment of Interest on Amounts Made Good. 

(Proposed and Accepted 1925, p. 68. Confirmed 1926, p. 38.) 

That in practice (in the absence of express agreement between the parties 
concerned) interest allowed on amounts made good shall be apportioned 
between assured and underwriters, taking into account the sums paid by 
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underwriters and the dates when such payments were made, notwithstanding 
that by the addition of interest the underwriter may receive a larger sum 
than he has paid. 

YORK-ANTWERP RULES-^ 

43. Modification of York-Antwerp Rules in Coniracts of 
Affreightment : Liability of Underwriters. 

(Proposed and Accepted 1904, p. 44. Confirmed 1905, p. 32.) 

(Referred to a Special Committee 1901, />. 67.) 

That in all cases where the contract of affreightment provides for the 
application of York-Antwerp Rules in any modified or mutilated form, and 
when the policies of insurance provide for the application of York-Antwerp 
Rules, if in accordance with the contract of affreightment, in applying the 
claim to such policies no effect shall be given to York-Antwerj) Rules. 


44. Allowance to be made in General Average under York- 
Antwerp Rules in Respect of the Cost of Maintenance 
OF Officers and Crew. 

(Proposed and Accepted 1896, p. 47. Confirmed 1897, p. 33.) 

(Amended 1913, p. 27.) 

That the amount to be allowed in general average under York-Antweiy) 
Rules for the maintenance of officers and crew shall be the actual cost of sucli 
maintenance where proved ; but where proof of actual cost is not furnished 
to the adjuster, the allowance shall be determined by the undermentioned 
scale ; provided that where evidence of cost is produced, but is not conclusive, 
the allowance shall represent as nearly as possible the actual cost, but shall 
not exceed the undermentioned scale, viz.— 



Officers^ 

Crew^ 


per man per day 

per man pei 


5. d. 

s. d. 

Passenger Steamers (Liners) 

4 - 

1 6 

Passenger Sailing Vessels . 

3 

1 6 

Cargo Steamers and Sailing Vessels 

2 6 

1 6 


except that the allowance for Lascars shall be 9d. per man per day, and in 
the case of other Asiatic (native) crews shall be determined by the circum¬ 
stances of each case. 


PARTICULAR AVERAGE ON SHIP— 

45. Statement of Particular Average on Ships. 

(Proposed and Accepted 1874, p. 23. Confirmed 1875, p. 19.) 

That claims for particular average on ships shall not be stated unless the 
policies or copies of policies of insurance, for claiming on which the statement 
is required, be produced to the adjuster. 

(Proposed and Accepted 1874, p. 23. Confirmed 1875, p. 19.) 

That such statements shall give the names of the underwriting firms and 
companies interested, and the amounts payable on the respective policies 
produced. 

^ To include the master, deck officers, and engineers (in the case of a steamer), also the doctor and 
purser (if carried). 

• To include the remainder of the ship’s company. 
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46. Apportionment of Costs in Collision Cases. 

(Proposed and Accepted 1889, p. 42. Confirmed 1890, p. 30.) 

{Referred to a Spatial Committee 1888, p. 38.) 

That when a vessel sustains and does damage by collision, and litigation 
consequently results for the purpose of testing liability, the technicality of 
the vessel having been plaintiff or defendant in the litigation shall not neces¬ 
sarily govern the apportionment of the costs of such litigation, which shall be 
apportioned between claim and counter-claim in proportion to the amount 
which has been or would have been allowed in respect of each in the event 
of the claim or counter-claim being established ; provided that when a claim 
or counter-claim is made solely for the purpose of defence, and is not allowed 
the costs apportioned thereto shall be treated as costs of defence. 

47. Expenses of Removing a Vessel for Repair. 

(Proposed and Accepted 1896, p. 23. Confirmed 1897, p. 24.) 

Where a vessel is in need of repair at any port, and is removed thence to 
some other port for the purpose of repairs, either because the repairs cannot 
be effected, or cannot be effected prudently— 

(а) The necessary expenses incurred in moving the vessel to the port of 
repair shall be allowed as part of the cost of repair, and where the vessel 
after repairing forthwith returns to the port from which she was removed, 
the necessary expenses incurred in so returning shall also be allowed. 

(б) Where by moving the vessel to the port of repair any new freight is 
earned, or any expenses are saved in relation to the current voyage of 
the vessel, such net earnings or savings shall be deducted from the 
expenses of moving her, and where the vessel loads a new cargo at the 
port of repair no expenses subsequent to the completion of repair shall 
be allowed. 

The expenses of removal include the cost of temporary repair, ballast¬ 
ing, wages and provisions of crew and/or runners, pilotage, towage, extra 
^arine insurance, port charges, and, in cases of a steamer, coal and 
fengine-room stores. 

(c) This rule shall not admit any ordinary expenses incurred in fulfilment 
of a contract of affreightment, though such expenses are increased by 
the removal to a port of repair. 

48. Coals and Stores used in Repair of Damage to the Hull. 

(Proposed and Accepted 1876, p. 23. Confirmed 1877, p. 53.) 

That the cost of replacing coals and engine-room stores consumed either 
in the repair of damage to a steamer, in working the engines or winches to 
assist in the repairs of damage, or in moving her to a place of repair within 
the limits of the port where she is lying, shall be charged to the underwriters 
on ship as particular average. 

49. Rigging Chafed (Custom of Lloyd's, 1876). 

Rigging injured by straining or chafing is not charged to underwriters, 
unless such injury is caused by blows of the sea, grounding, or contact; or 
by displacement, through sea peril, of the spars, channels, bulwarks, or rails. 

50. Sails Split or Blown Away (Custom of Lloyd's, 1876). 

Sails split by the wind, or blown away while set, unless occasioned by the 
ship's grounding or coming into collision, or in consequence of damage to the 
spars to which the sails are bent, are not charged to underwriters. 
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51. Scraping and Painting. 

(Proposed and Accepted 1900, p. 26. Confirmed 1901, p. 41.) 

That when in consequence of damage by a peril insured against, a vessel’s 
bottom has to be scraped and painted, the cost of such scraping and painting 
shall be charged to underwriters on ship, without any deduction on account 
of the vessel having become due for ordinary painting at any time subsequent 
to the accident. 


52. Dry Dock Expenses. 

(Proposed and Accepted July, 1891, p. 26. Confirmed 1892, p. 28.) 

(Amended 1903, p. 31. Confirmed 1904, p. 41.) 

That where repairs on owner’s account which are immediately necessary 
to make the vessel seaworthy and which can only be effected in dry dock are 
executed concurrently with other repairs, for the cost of which the under¬ 
writers are liable, and which also can only be effected in dry dock, the cost of 
entering and leaving the dry dock in addition to so much of the dock dues 
as is common to both repairs, shall be divided equally between the shipowner 
and the underwriters. 


Vide Probationary Rule, 1927. 


53. Deduction of One-third (Custom of Lloyd’s, Amended, 

1890-91). 

(1876) The deduction for new work in place of old is fixed by custom at one- 
third, with the following exceptions— 

Anchors are allowed in full. Chain cables are subject to one-sixth 
only. 

Metal sheathing is dealt with, by allowing in full the cost of a weight 
equal to the gross weight of metal sheathing stripped off minus the 
proceeds of old metal. Nails, felt, and labour metalling are subject 
to one-third. 

The rule applies to iron as well as to wooden ships, and to labour as 
well as material. It does not apply to the expense of straightening 
bent ironwork, and to the labour of taking out and replacing it. 

It does not apply to graving dock expen.ses and removals, cartages, use 
of shears, stages, and graving dock materials. 

It does not apply to a ship's first voyage. 

(1890-91) N,B. —Articles belonging to, or repairs done to, a ship, other than 

an iron ship, allowed in general average, are subject to similar 
deductions in respect to new for old materials as are made in 
adjusting claims of particular average on ship. 

In lieu of note to Custom of Lloyd’s 1876, viz .— 

N.B.—Articles belonging to, or repairs done to, a ship, allowed in 
general average, are subject to similar deductions in respect to new for 
old materials as are made in adjusting claims of particular average on 
ship, 

PARTICULAR AVERAGE ON GOODS— 

54. Adjustment on Bonded Prices (Custom of Lloyd’s, 1876). 

In the following cases it is customary to adjust i^articular average on a 
comparison of bonded, instead of duty-paid prices : 

In claims for damage to tea, tobacco, coffee, wine, and spirits imported into 
this country. 
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55. ADJU.STMENT OF AVERAGE ON COODS SOLD IN BONP. 

(Proposed and Accepted 1885, p. 64. Confirmed 1886, p. 24.) 

That in consequence of the facilities generally oifered to bond goods at 
their destination, at which terms they are often sold, the term " Gross 
Proceeds " shall, for the purpose of adjustment, be taken to mean the price 
at which the goods are sold to the consumer, after payment of freight and 
landing charges, but exclusive of Customs duty, in cases where it is the 
custom of the port to sell or deal with the goods in bond. 

56. Apportionment of Insured Value of Goods. 

(Proposed and Accepted 1885, p. 43. Confirmed 1886, p. 23.) 

That where different qualities or descriptions of cargo are valued in the 
policy at a lump sum, such sum shall, for the purpose of adjusting claims, 
be apportioned on the invoice values where the invoice distinguishes the 
separate values of the said different qualities or descriptions ; and over the 
net arrived sound values in all other cases. 

57. Allowance for Water in Picked Cotton (Custom of 

Lloyd’s, 1876). 

When bales of cotton are picked, and the pickings are sold wet, the allow¬ 
ance for water in the pickings (where there are no means of ascertaining it) 
is by custom fixed at one-third. 

58. Allowance for Water in Cut Tobacco (Custom of 

Lloyd's, 1876). 

When damaged tobacco is cut off, the allowance for water in the cuttings 
is one-fourth. 

59. .^llowance for Water in Wool (Custom of Lloyd's, 1876). 

Damijtged wool from Australia, New Zealand, and the Cape is subject to 
a deduction of 3 per cent for wet, if the actual increase cannot be ascertained. 

60. Franchise Charges (Custom of Lloyd’s, 1876). 

The expenses of protest, survey, and other proofs of loss, including the 
commission or other expenses of a sale by auction, are not admitted to make 
up the percentage of a claim ; and are only paid by the underwriters in case 
the loss amounts to a claim without them. 

61. Extra Charges (Custom of Lloyd's, 1876). 

Extra charges payable by underwriters, when incurred at the port of 
destination, are recovered in full; but when charges of the same nature are 
incurred at an intermediate port they are subjected to the same treatment, 
in respect of insured and contributory values, as general average charges. 

62. Adjustment of Return of Premium (Custom of Lloyd's, 

1876). 

When the words " and arrival ” follow the stipulation for a return of 
premium on a policy on goods, the particular average, but not the special 
charges, is deducted from the amount insured to arrive at the amount on 
which the return is taken. 
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PROBATIONARY RULES. 

GENERAL MEETING, 13th MAY, 1927. 

The following Probationary Rules of Practice were passed— 

Rule of Practice No. 52 was amended by the addition of the words printed 
in italics and now reads as follows— 

DRY DOCK EXPENSES. 

" That, in practice, where repairs on Owner’s account which are immediately 
necessary to make the vessel seaworthy and which can only be effected in 
dry dock are executed concurrently with other repairs, for the cost of wdiich 
underwriters arc liable, and which also can only be effected in dry dock, the 
cost of entering and leaving the dry dock, in addition to so much of the dock 
dues as is common to both repairs, shall be divided equally between the 
shipowner and the underwriters, irrespective of the fact that the repairs for 
which underwriters are liable may relate to more than one voyage or accident or 
may be payable by more than one set of underwriters. 

“ Sub-division between underwriters of the proportion of dry-docking expenses 
chargeable to them shall be made on the basis of voyages, andjor such other franchise 
units as are specified in the policies. 

" In determining whether the franchise is reached the whole cost of dry-docking 
necessary for the repair of the damage, less the proportion (if any) chargeable to 
owners in terms of this Rule, shall be taken into consideration, notwithstanding 
that there are other damages to which a portion of the cost of dry-docking has to 
be apportioned in ascertaining the amount actually recoverable.*' 

NEW RULE OF PRACTICE. 

YORK-ANTWERP RULES, 1924. 

SALVAGE EXPENSES. 

APPLICATION OF RULES XXI AND XXII. 

“ That in the application of Rules XXI and XXII of York-Antwerp Rules, 
1924, no distinction shall be drawn in practice between General Average 
Expenses and Expenses for Salvage Services rendered by or accepted under 
agreement, provided that such expenses w’^ere incurred for the common safety 
within the meaning of Rule * A.' ” 

RULES RESCINDED. 

Underwriter's Liability in Respect of Jettison. 

(Proposed and Accepted 1874, p, 20. Confirmed 1875, p. 20.) 

(Rescinded IQth May, 1889.) 

That the direct liability of an underwriter on goods for the value of goods 
insured by him which have been jettisoned or sacrificed for the common 
safety, or of an underwriter on ship for ship’s materials sacrificed for the 
common safety, be treated as particular average. 

Damage to Cargo in Discharging (Custom of Lloyd’s). 

{Rescinded 1890, p. 35; 1891, p. 33.) 

Damage done to cargo by discharging it at a port of refuge, in the manner 
and under the circumstances customary at that port, is not allowed as general 
average. 

This rule does not apply to damage done in lightening a ship w'hich is 
ashore. 
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Adjustments " For the Consideration of Underwriters." 

{RfiScifuUd 1894, p. 32 ; 1895, p, 25.) 

That no adjustment “ For Consideration of the Underwriters " shall be 
made, unless it contain a statement of the reasons of the average adjuster 
for making such adjustment. 

Agency Fees Chargeable by Shipowners. 

(Proposed and Accepted 1879, p. 30. Confirmed 1880, p. 28.) 

{Rescinded 1906, p. 21; 1907, p. 46.) 

That neither interest nor commission (excepting bank commission) nor any 
other charge by way of agency or remuneration for trouble, is allowed to the 
shipowner in general average or particular average on ship, or as a special 
charge in respect of payments made or services rendered at the port at which 
the managing owner for the time being resides ; excepting that a commission 
or agency fee is allowable in respect of payments made or services rendered 
on behalf of cargo, when such payments or services arc not involved in the 
contract of affreightment. 

Under-insured Interest made Good in General Average. 

(Proposed and Accepted 1882, p. 47. Confirmed 1883, p. 48.) 

{Rescinded 1921, p. 53; 1922, p, 43.) 

That an underwriter who has paid for loss by jettison of the thing insured, 
is entitled, in proportion that the sum insured bears to the policy value, to 
whatever is recovered in general average in respect of such loss, although the 
amount so recovered may exceed the amount paid by him. 
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VARIOUS CLAUSES IN GENERAL USE.^ 


' See p. 165. The majority of these clauses are obtainable separately from Messrs. Witherby & Co., 
Insurance Printers and Publishers, 15 Nicholas Dine, London, E.C.l, who also publish a vei*y a^mplcte 
collection in book form, and undertake to advise subscribers of such alterations as may be made from 
time to time. 
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VARIOUS CLAUSES IN GENERAL USE. 

PACK 

Institute Cargo (F.P.A.) ......... 382 

„ (WA.).383 

Apples ............ 384 

Coal.385 

Corn Trade (F.P.A. and Increased Value) . . . 386-387, 408, 410 

Cotton ............ 387 

Flour (All Risks) .......... 388 

Frozen Meat, etc, (various) ..... 389-399,408.411 

Jute Association (F.P.A.) ........ 400 

Livestock (various). . . . . . . . . .401 

Nitrate (Standard) .......... 402 

Pears 384 

Wood Goods ........... 403 

Average. See “ Institute Cargo Clauses (W.A.) " . . . . 384 

„ (Fire and Non-Marine Policies) . . . . . .404 

Bailee ............ 404 

Bill of Lading, etc. See “ Institute Cargo Clauses " . . . . 382 

Block Policy. See Rc-instatement. . . . . . 407 

Bobbin ........... 404 

Capture, Seizure, etc. (Warranted free of). See “ Institute Cargo Clauses " 382 

,, „ (Including) ....... 408 

Classification .......... 404 

Craft, etc. See Institute Cargo Clauses ” . . . . . 382 

„ (Com Trade, Liverpool) ........ 387 

Dangerous Drugs .......... 405 

Deviation, etc. See “ Institute Cargo Clauses " . . . . 382 

F.P.A. (Warranted free from particular average unless . . .) See 

" Institute Cargo Clauses (F.P.A.) '*...... 383 

Fire (Marine Policies) . . . . . . . . .405 

F.C. & S. (Warranted free of capture, etc.). See " Institute Cargo 

Clauses382 
F.S.R. & C.C. (Warranted free of strikes, riots, and civil commotion, etc.). 

See “ Institute Cargo Clauses . . . . . . . 382 

Frustration. See '* Institute Cargo Clauses" . . . . . 382 

Freight Contingency . . . . . . . . .405 

Grounding ........... 405 

General Average and Salvage Charges. See “ Institute Cargo Clauses ** 382 

Label.406 

Marine (Fire and Non-marine Policies) ...... 405 

Net Values ........... 406 

Non-delivery (Shipowners’ Liability) ...... 406 

Open Covers and Policies (Standard Conditions) . . , .406 

P.A. (Particular average) only ........ 403 

Pickings (Cotton), etc, ........ 404 

P.P.I. (Policy proof of interest) ....... 407 

Re-instatement (block policy) ........ 407 

Re-insurance .......... 407 

Replacement (machinery, etc.)........ 408 

River Plate Ten Days ......... 408 

Skimming (Coffee, etc.) ......... 404 

Strikes, Riots, and Civil Commotions, etc. (Warranted free of). See 

“ Institute Cargo Clauses ” ....... 382 

Strikes, Riots, and Civil Commotions, etc. (Including) . . . 408 
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PAGE 

Survey, etc. ........... 409 

,, (Java, tobacco) ......... 409 

Theft and Pilferage . . . . . . . . .410 

T.L.O. (Total loss only) ......... 403 

War (Warranted free of capture, seizure, etc.). See “ Institute 

Cargo Clauses 382 

War (Including) ......... 410-411 

Warehouse to Warehouse. See “ Institute Cargo Clauses" . . . 382 


F.C. & s. 

clause. 


Strikes, riots, 
and civil 
commotions 
clause. 


G/A clause. 


Deviation 

clause. 


Wareh^se to 

warehoiise 

clause. 


Craft, etc., 
clause. 


Bill of Lading, 
etc., clause. 


INSTITUTE CARGO CLAUSES (F.P.A.). 

1 . Warranted free of capture, seizure, arrest, restraint or 
detainment, and the consequences thereof or of any attempt 
thereat (piracy excepted), and also from all consequences of 
hostilities or warlike operations, whether before or after declara¬ 
tion of war. 

2. Warranted free of loss or damage caused by strikers, locked- 
out workmen, or persons taking part in labour disturbances, or 
riots or civil commotions. 

Should Clause No. 1 be deleted. Clause No. 3 is to operate as 
part of this policy. 

3. Warranted free of any claim based upon loss of, or 
frustration of, the insured voyage, or adventure, caused by 
arrests, restraints or detainments of kings, princes or peoples. 

4. General average and salvage charges payable according to 
foreign statement or per York-Antwerp Rules if in accordance 
with the contract of affreightment. 

5. Held covered at a premium to be arranged in case of devia¬ 
tion or change of voyage, or other variation of the risk by reason 
of the exercise of any liberty granted to the shipowner or char¬ 
terer under the contract of affreightment, or of any omission or 
error in the description of the interest vessel or voyage. 

6 . The risks covered by this policy attach from the time the 
goods leave the shipper’s or manufacturer’s warehouse at the 
port of shipment, unless otherwise stated, and continue during 
the ordinary course of transit, including customary transhipment 
if any, until the goods are safely deposited in the consignee’s or 
other warehouse at the destination named in the policy or until 
the expiry of fifteen days from midnight of the day on which the 
discharge of the goods hereby insured from the overseas vessel 
is completed whichever may first occur. When the destination 
to which the goods are insured is without the limits of the port 
of discharge of the overseas vessel the risks covered by this policy 
continue until the goods are safely deposited in the consignee’s 
or other warehouse at the destination named in the policy or 
until the expiry of thirty days from midnight of the day on which 
the discharge of the goods hereby insured from the overseas 
vessel is completed, whichever may first occur. Transhipment 
if any, otherwise than as above, and/or delay arising from circum¬ 
stances beyond the control of the assured, held covered at a 
premium to be arranged. 

7. Including transit by craft, raft and/or lighter to and from 
the vessel. Each craft, raft, and/or lighter to be deemed a 
separate insurance. The assured are not to be prejudiced by 
any agreement exempting lightermen from liability. 

8 . The Assured are not to be prejudiced by the ^esence of the 
negligence clause and/or latent defect clause in the Hills of Lading 
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aud/or Charter Party. The .seaworthiness of the vessel as 
between the Assured and the Assurers is hereby admitted and 
the wrongful act or misconduct of the shipowner or his servants 
causing a loss is not to defeat the recovery by an innocent Assured 
if the loss in the absence of such wrongful act or misconduct 
would have been a loss recoverable on the policy. With leave 
to sail with or without pilots, and to tow and assist vessels or 
craft in all situations, and to be towed. 

9. Warranted free from Particular Average unless the vessel 
or craft be stranded, sunk, or burnt, but notwithstanding this 
warranty the Assurers are to pay the insured value of any 
package or packages which may be totally lost in loading, 
transhipment or discharge, also for any loss of or damage to the 
interests insured which may reasonably be attributed to fire, 
collision or contact of the vessel and/or craft and/or conveyance 
with any external substance (ice included) other than water, or 
to discharge of cargo at port of distress, also to pay landing, 
warehousing, forwarding and special charges if incurred for which 
Underwriters would be liable under a policy covering Particular 
Average. This warranty shall operate during the whole period 
covered by the Policy. 

INSTITUTE CARGO CLAUSES (W.A.). 

1. Warranted free of capture, seizure, arrest, restraint or 
detainment, and the consequences thereof or of any attempt 
thereat (piracy excepted), and also from all consequences of 
hostilities or warlike operations, whether before or after delara- 
tion of war. 

2. Warranted free of loss or damage caused by strikers, locked- 
out workmen, or persons taking part in labour disturbances, or 
riots or civil commotions. 

Should Clause No. 1 be deleted. Clause No. 3 is to operate as 
part of this Policy. 

3. Warranted free of any claim based upon loss of, or frustra¬ 
tion of, the insured voyage, or adventure, caused by arrests, 
restraints or detainments of kings, princes, or peoples. 

4. General Average and Salvage Charges payable according 
to Foreign Statement or per York-Antwerp Rules if in accordance 
with the contract of affreightment. 

5. Held covered at a premium to be arranged in case of 
deviation or change of voyage, or other variation of the risk by 
reason of the exercise of any liberty granted to the shipowner or 
charterer under the contract of affreightment, or of any omission 
or error in the description of the interest vessel or voyage. 

6 . The risks covered by this Policy attach from the time the 
goods leave the shipper's or manufacturer's warehouse at the 
port of shipment, unless otherwise stated, and continue during 
the ordinary course of transit, including customary transhipment 
if any, until the goods are safely deposited in the consignee's or 
other warehouse at the destination named in the Policy or until 
the expiry of fifteen days from midnight of the day on which the 
discharge of the goods hereby insured from the overseas vessel 
is completed whichever may first occur. When the destination 
to which the goods arc insured is without the limits of the port of 
discharge of the overseas vessel, the risks covered by this Policy 
continue until the goods are safely deposited in the consignee's 


F.P.A. clause. 


F.C. & S. 
clause. 


Strikes, riots 
and civil 
commotions 
clause. 


G/A clause. 


Deviation 

clause. 


Warehouse to 

warehouse 

clause. 
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Crafts, etc., 
clause. 


Hill of 

Lading, etc., 
clause. 


Average 

clause. 


or other warehouse at the destination named in the Policy or 
until the expiry of thirty days from midnight of the day on 
which the discharge of the goods hereby insured from the over¬ 
seas vessel is completed, whichever may first occur. Tranship¬ 
ment if any, otherwise than as above, and/or delay arising from 
circumstances beyond the control of the assured, held covered 
at a premium to be arranged. 

7. Including transit by craft, raft and/or lighter to and from 
the vessel. Each craft, raft, and/or lighter to be deemed a 
separate insurance. The assured are not to be ])rejudiced by 
any agreement exempting lightermen from liability. 

8. The Assured are not to be prejudiced by the presence of 
the negligence clause and/or latent defect clause in the Bills of 
Lading and/or Charter Party. The seaworthiness of the vessel 
as between the As.surcd and the Assurers is hereby admitted and 
the wrongful act or misconduct of the shipowner or his servants 
causing a loss is not to defeat the recovery by an innocent Assured 
if the loss in the absence of such wrongful act or misconduct 
would have been a loss recoverable on the Policy. With leave 
to sail with or without pilots, and to tow and assist vessels or 
craft in all situations and to be towed. 

9. Warranted free from average under the percentage specified 
in the Policy, unless general, or the vessel or craft be stranded, 
sunk, or burnt, but notwithstanding this warranty the Assurers 
are to pay the insured value of any package which may be 
totally lost in loading, transhipment, or discharge, also for any 
loss of or damage to the interest insured which may reasonably 
be attributed to fire, collision, or contact of the vessel and/or 
craft and/or conveyance with any external substance (ice 
included) other than water, or to discharge of cargo at port of 
distress. This warranty shall operate during the whole period 
cov'ered by the Policy. 


APPLES AND PEARS. 

Apples are—Warranted free from Particular Average unless the vessel 
and/or craft and/or conveyance and/or the interest insured be stranded, sunk, 
burnt, or on fire, or in collision or in contact with any substance (ice included) 
other than water or unless the vessel puts into a port of refuge or distress or 
unless the Refrigerating Machinery or Insulation break down or be stopped 
for a period of at least twenty-four consecutive hours, but to pay landing, 
warehousing, forwarding, and special charges if incurred, also partial loss 
arising from transhipment. 

Subject to above warranty this insurance covers loss and damage from 
whatsoever cause arising. 

Pears are—^Warranted free from Paiticular Average unless caused by or 
in consequence of the vessel and/or craft and/or conveyance and/or the 
interest insured being stranded, sunk, burnt, on fire or in collision, or in con¬ 
tact with any substance (ice included) other than water, or damage be caused 
by vessel putting into a port of refuge or distress, or unless arising from break¬ 
down or stoppage of Refrigerating Machinery or Insulation lor a period of 
at least twenty-four consecutive hours, but to pay landing, warehousing, 
forwarding, and special charges if incurred, also partial loss arising from 
transhipment. 

Subject to above warranty this insurance covers loss and damage from 
whatsoever cause arising. 
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CLAUSES ON GOAL SHIPMENTS. 

In the event of the Vessel making any deviation whatsoever or change of 
voyage, it is mutually agreed that such deviation or change shall be held 
covered at a premium to be hereafter arranged. 

Vessel to have liberty to call at any Port or Ports, to sail with or without 
Pilots, to embark or land Cargo or Passengers, to tow or be towed, and to 
help vessels in any situation, to render salvage services and to touch and stay 
at any Ports or places whatsoever, wheresoever, and for all purposes soever, 
particularly at any Ports, or places, whether in or out of the route, and in 
any rotation without being deemed a deviation and without prejudice to this 
Insurance. Vessel also to have liberty to proceed to and stay at any port 
or place for the purpose of complying with Quarantine or other Regulations. 

Average payable as customary, and General Average as per Foreign State¬ 
ment if so claimed, or as per York-Antwerp Rules or per York-Antwerp 
Rules, 1890, or York-Antwerp Rules, 1924, if in accordance with the Contract 
of Affreightment. 

In case of claim for Particular Average on Cargo, Advances to pay as 
Cargo and Particular Average to be based on comparison of the net sound 
and damaged values, after deduction of Duty and Freight payable at Port 
of Destination. 

For the purpose of any claim in respect of Cargo lost during Lighterage at 
Port of Discharge, the value of the Cargo in lighter is to be reckoned as 
increased to the extent of the balance of Freight on such Cargo, and the 
increased value to be yjaid for by the Assurers, but the amount originally 
insured is to be the limit of the Underwriters’ liability for loss. 

In the event, in consequence of any perils insured against, of the Cargo or 
any portion thereof having to bo discharged, the Charterers to have the 
option of shipping in substitution the whole, or any portion of the original 
cargo so discharged, an equivalent quantity of other similar Cargo, any 
additional expense occasioned by such substitution, and any loss on the sale 
of the quantity discharged, shall be treated and api)ortioned as General 
Average. 

Including all risk of craft to and from the Vessel and whilst in craft awaiting 
landing, and also risk of transhipment (if any). Each craft to be deemed a 
separate Insurance. 

Policy to cover all risks, loss, damage, or expenses excepted and all liberties 
allowed and conditions as per clauses in Bill of Lading, and/or Charter Party. 

The Assured shall not be prejudiced by the insertion in the Bill of Lading 
and/or Charter Party, of the following or other negligence clauses : 

" The Act of God, the King's Enemies, Restraint of Princes and Rulers, the 
Perils of the Seas excepted. Also Fire, Barratry of the Master and Crew, 
Pirates, Collision, Strandings and Accidents of Navigation, or latent defects 
in or accidents to Hull and/or Machinery and/or Boilers, always excepted, 
even when occasioned by the negligence, default, or error in judgment of the 
Pilot, Master, Mariners, or other Persons employed by the Shipowner, or for 
whose acts he is responsible, not resulting, however, in any case from want of 
due diligence by the owner of the ship, or by the Ship's husband or Manager." 

For all purposes of settlement of claims under this Policy, the seaworthiness 
of the Vessel is hereby admitted, and this Policy covers the Assured against 
all fire or heating of cargo, even when caused by inherent vice, or spontaneous 
combustion. 

And it is hereby expressly declared and agreed that no acts of the Assurer 
or Assured in recovering, saving, or preserving the property insured, shall be 
considered as a waiver or acceptance of abandonment. 

Should any portion of the Cargo be discharged into craft to lighten the 
Vessel, Policy to cover this special craft risk at a premium to be hereafter 
arranged. 

2.-5—"( 6048 ) 
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Warranted free of capture, seizure, arrest, restraint or detainment, and the 
consequences thereof or of any attempt thereat (Piracy excepted), and also 
from all consequences of Hostilities or Warlike Operations whether before or 
after Declaration of War. 

Warranted free of loss or damage caused by strikers, locked-out workmen, 
or persons taking part in labour disturbances or riots or ci/il commotions. 

In the event of a loss or claim before declaration, the Assured to have the 
option of closing for an amount to cover either the invoice cost (adding 
Insurance premium), plus 15 per cent or the current market value reckoned 
on a c.i.f. basis, deducting Freight, payable at Port of Discharge plus 15 
per cent. 

F,P.A. CLAUSES, 1927, 

AGREED BY 

THE LONDON CORN TRADE ASSOCIATION 

AND 

THE INSTITUTE OF LONDON UNDERWRITERS. 

ALSO 

CLAUSES FOR USE IN INCREASED VALUE POLICIES." 

Warranted free from particular average unless the vessel and/or 
craft be stranded, sunk, burnt, or in collision with another ship or 
vessel, or unless loss or damage to the interest hereby insured 
be reasonably supposed to be owing to fire or contact (othei than 
collision with another ship or vessel) of the craft and/or vessel 
>\ith any substance, ice included, other than water, or owing 
to discharge of cargo at a port of distress. This warranty shall 
operate during the whole period covered by the Policy. Also 
to pay landing, warehousing, forwarding and special charges if 
incurred, also paitial loss arising from transhipment and to pay 
for any portion of cargo condemned at a port of distress owing 
to perils insured against. Including transit by craft, raft and/or 
lighter to and from the vessels. Each craft, raft or lighter to 
be deemed a separate insurance. Assured not to be prejudiced 
by any agreement made exempting lightermen from liability. 
It is also hereby specially agreed that the presence of the negli¬ 
gence clause and/or latent defect clause in the Bills of Lading 
and/or Charter Party is not to prejudice this insurance. The 
seaworthiness of steamers or vessels as between the assured and 
assurers is hereby admitted. With leave to sail with or without 
pilots, and to tow and assist vessels or craft in all situations, and 
to be towed. 

General Average and Salvage Charges payable according to 
Foreign Statement or per York-Antwerp Rules if in accordance 
with the contract of affreightment. 

Held covered at a premium to be arranged in case of deviation 
or change of voyage, or other variation of the risk by reason of 
the exercise of any liberty granted to the shipowner or charterer 
under the contract of affreightment, or should any additional 
craft risk be incurred or of any omission or error in the description 
of the interest vessel or voyage. 

The insured goods are covered subject to the terms of this 
Policy from the time of leaving the shippers' or manufacturers' 
warehouse during the ordinary course of transit until on board 


G/A 

clause. 


Deviation 

clause. 


Warehouse 

to 

warehouse 

clause. 
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the vessel, during transhipment if any, and from the vessel 
whilst on quays, wharves, or in sheds during the ordinary course 
of transit until safely deposited in consignees’ or other warehouse 
at destination named in Policy. 

In the event of any additional insurance being placed by the 
assured for the time being on the cargo herein insured, the value 
stated in this policy shall, in the event of loss or claim, be deemed 
to be increased to the total amount insured at the time of loss 
or accident. 

Increased Value Policies to contain the 
following Clauses. 

£ . being increased value of cargo to be deemed 

to be part of the total amount insured on the cargo valued at 
such total amount. Where the original policies effected on the 
cargo cover also Advanced freight then the word “ cargo ” in 
this policy shall be deemed also to include “ Advanced Freight.” 

In the event of any additional insurance being placed by the 
assured for the time being on the cargo herein insured, the value 
of the cargo shall, in the event of loss or claim, be deemed to be 
increased to the total amount insured at the time of loss or 
accident. 


INSTITUTE LIVERPOOL CRAFT RISK 
(CORN TRADE) CLAUSE. 

Including risks of craft to and from the vessel, it being especially agreed 
that in the case of shipments to Liverpool or Birkenhead this insurance 
includes craft risk from the vessel when discharging in the river or in any 
dock on either side of the river to quays, coasting craft or grain warehouse 
(including Millers’ silos or warehouses) within the limits of the Port of Liver¬ 
pool : each lighter or craft to be deemed separate insurance. 


INSTITUTE OF LONDON UNDERWRITERS. 

ALEXANDRIA COTTON TARIFF CLAUSES. 

♦(a) This policy does not include the risks of 

(1) Fire prior to shipment, 

(2) Exposure to weather. 

*(b) This policy includes the risk of fire from time of leaving press and for 
warehouse in Alexandria for shipment but excludes all loss or damage caused by 
exposure to weather. 

*{c) This policy includes the risks of fire and damage by exposure to weather 
from time of leaving press andjor warehouse in Alexandria for shipment. 

1. To pay particular average if amounting to 3 per cent on each bale or 
on the whole, and to pay the actual loss on pickings without reference to 
series, and to pay the cost of making bales merchantable. 

2. Including risk at port of discharge until delivered into warehouse or to 
carriers or by rail, land conveyances or canal to mills at port of discharge or 
in the interior, but risk under this policy ceases fifteen days after discharge 
from ocean steamer or held covered. 

3. It is warranted and agreed by the assured that any shore risk against 

* Irrelevant clauses to be deleted. 
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fire granted herein shall not cover where the assured or any carrier or other 
bailee has Fire Insurances which would attach if this policy had not been issued. 

4. Warranted by the Assured free from any liability for merchandise in the 
possession of any carrier or other bailee who may be liable for any loss or 
damage thereto and for merchandise shipped under a bill of lading containing 
a stipulation that the carrier may have the benefit of any insurance thereon, 
and that any insurance granted herein shall not cover where any carrier or 
other bailee has insurance (whether prior or subsequent in date to this policy) 
which would attach if this policy had not been issued, and that any insurance 
against fire granted herein shall not cover where the Assured has fire insurance 
(whether prior or subsequent in date to this policy) which would attach if this 
policy had not been issued. 


FLOUR “ALL RISKS “ CLAUSES 

AGREED BY 

THE NATIONAL ASSOCIATION OF FLOUR IMPORTERS 

AND 

THE INSTITUTE OF LONDON UNDERWRITERS 

FOR 

SHIPMENTS OF CANADIAN AND AUSTRALIAN FLOURS TO 
GREAT BRITAIN AND IRELAND. 

Subject to the exceptions hereinafter mentioned— 

1 . This Policy (and/or certificate) covers all claims whatsoever irrespective 
of percentage for damage to the flour hereby insured arising from all the 
dangers and hazards of transportation including loss from short weight 
through bags being broken or torn in transit. Warranted free from any 
claim under £\ sterling on any one brand arriving on any one vessel. 

2. Warranted free from claim for damage to the flour when caused by 
weevils, insects, worms, grubs, or any inherent vice of the property insured. 

3. (^ Warranted free of capture, seizure, arrest, restraint, or detainment 
and the consequences thereof or of any attempt thereat (piracy excepted) and 
also from all consequences of hostilities or warlike operations, whether before 
or after declaration of war. 

(6) Warranted free of loss or damage caused by strikers, locked-out work¬ 
men, or persons taking part in labour disturbances, or riots or civil com¬ 
motions. 

Should clause (a) be deleted, clause (c) is to operate as part of this policy. 

(c) Warranted fvee of any claim based upon loss of, or frustration of, 
the insured voyage, or adventure, caused by arrests, restraints, or detain¬ 
ments of kings, princes, or peoples. 

4. The risks covered by this policy attach from the time the goods leave the 
mill, or the shipper’s warehouse at the port of shipment unless otherwise stated 
and continue during the ordinary course of transit including customary tran¬ 
shipment if any until the expiry of thirty days from midnight of the day on 
which the vessel reports at the Customs at the port of discharge of the goods, 
or until the goods are loaded on any land conveyance or until loaded in barge 
for transport to any place outside the port of destination or until safely 
deposited in consignee's or other final warehouse at the port of destination 
named in the policy whichever may first occur. Transhipment if any other¬ 
wise than as above and/or delay arising from circumstances beyond the control 
of the assured held covered at a premium to be arranged. 

5. General Average and Salvage Charges payable according to Foreign 
Statement or per York-Antwerp Rules if in accordance with the contract of 
affreightment. 
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6 . Held covered at a premium to be arranged in case of deviation or change 
of voyage, or other variation of the risk by reason of the exercise of any 
liberty granted to the shipowner or charterer under the contract of affreight¬ 
ment, or of any omission or error in the description of the interest vessel or 
voyage. 

7. Including transit by craft, raft, and/or lighter to and from the vessel. 
Each craft, raft and/or lighter to be deemed a separate insurance. The 
Assured are not to be prejudiced by any Agreement exempting lightermen 
from liability. 

8 . The assured are not to be prejudiced by the presence of the Negligence 
Clause and/or latent defect clause in the Bills of Lading and/or Charter Party. 
The seaworthiness of the vessel as between the Assured and the Assurers is 
hereby admitted and the wrongful act or misconduct of the shipowner or his 
servants causing a loss is not to defeat the recovery by an innocent assured if 
the loss in the absence of such wrongful act or misconduct would have been 
a loss recoverable on the policy. With leave to sail with or without pilots, 
and to tow and assist vessels or craft in all situations, and to be towed. 

9. Notwithstanding anything herein contained to the contrary the “ Flour 
Arrived agreements of the Flour Trade Associations of London, Glasgow, 
and Bristol Channel curremt on the 1st January, 1925, and such other “ Flour 
Arrived ” agreements as may from time to time be mutually agreed between 
the National Association of Flour Importers and the Institute of London 
Underwriters and deposited with the latter shall be deemed incorporated in 
this policy. 


U.K. A 1 

CLAUSES FOR SHIPMENTS FROM AUSTRALASIA 
TO THE UNITED KINGDOM. 

FROZEN MUTTON, LAMB, BEEF, VEAL, AND PORK. 

Clause A 1 {Freezing Works, Voyage and 60 days). 

1 . The risk commences from the time the interest is passed into the Cooling 

and/or Freezing Chambers of the Works at. 

and, unless previously terminated, continues on board the vessel and/or in 
cold stores in the United Kingdom (subject to the conditions hereinafter 
mentioned) for a period not exceeding 60 days (warranted not more than 30 
days on board the vessel) from arrival of vessel at destination as per policy, 
provided always— 

2. That it is warranted by the Assured that the Meat is in good condition 
and properly dressed, cooled, and frozen at the Freezing Works. The period 
bctw'een the time the risk commences and shipment on ocean-going vessel 
shall not exceed 60 days unless notice in writing be given to the Underwriters 
and an additional premium of 2s. 6d. per cent agreed for each further period 
of not more than 30 days during any extended period of not exceeding 120 
days. 

3. That where the interest has to be conveyed by rail and/or street vans 
and/or lighters prior to shipment by oversea vessel, such railway trucks and/or 
street vans and/or lighters must be insulated, otherwise an additional premium 
of 10s. per cent to be paid ; and after discharge from the vessel the interest 
shall be carried to cold stores in insulated railway trucks and/or insulated 
street vans and/or insulated lighters, otherwise an additional premium of 
10 s. per cent to be paid. 

4. That the cold stores in the United Kingdom shall be approved by the 
Institute of London Underwriters. 
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5. That any disposal of the interest at destination other than by storage 
as above (except with the consent of the Underwriters) or any removal of the 
interest from the cold stores at destination previous to the expiry of the 60 
days above-mentioned terminates the insurance on such Meat, and no claim 
for damage shall attach, unless, immediately on the first discovery of any 
damage to or deterioration of any part of the interest hereby insured, notice 
shall have been given to the Underwriters, and the amount of depreciation 
agreed to by them prior to the termination of the insurance. 

6 . During the period (if any) between assessment of depreciation and 
termination of the insurance the risks covered hereunder are those of fire 
and breakdown of machinery only. 

7. That in the event of interest being transhipped, or forwarded on to 
destination in the United Kingdom by rail, or other conveyance no risk to 
attach hereunder unless notice of such transhipment or rail or other carriage 
be dispatched to Underwriters or their representatives prior to or at time of 
the commencement of such risk, the transhipment or forwarding to be only 
by steamer fitted with refrigerating machinery or by insulated conveyance. 
An extra premium at the rate of 20s. per cent to be paid for such risk, but 
when interest is discharged directly into an insulated conveyance, or is 
discharged from an insulated conveyance directly into store the extra premium 
to be at the rate of 15s. per cent. When interest is discharged directly into 
an insulated conveyance and is thence discharged directly into cold store the 
extra premium to be at the rate of 10s. per cent. 

8 . That the value to be made good in the ca.se of Meat condemned on or 
after arrival shall in no case exceed the sound market value, less usual charges. 

9. That no adjustment charges shall be incurred unless with the written 
consent of the Underwriters who shall not be liable for survey fees other than 
those of their own surveyors. 

9a. That in the event of any claim for loss before shipment, or for damage 
in consequence of which the Meat is not shipped, the same shall be adjusted 
on the basis of the actual values at the time and place of such loss or damage 
(plus any freight payable whether the Meat be shipped or not, and charges) 
irrespe^ive of any other value declared in the Policy. 

10. The insurance covers loss from defective condition of the Meat from 
every cause (except Bone-taint and improper dressing, cooling, and freezing ; 
or stoppage of the refrigerating machinery caused by shortage of fuel or 
labour during strikes, lock-outs or labour disturbances) which shall arise 
during the currency of the insurance, but subject to the following Clauses— 

(a) Warranted free of capture, seizure, arrest, restraint, or detainment, 
and the consequences thereof, or of any attempt thereat (piracy 
excepted), and also from all consequences of hostilities or warlike 
operations, whether before or after declaration of war. 

(h) Warranted free of loss or damage caused by Strikers, locked-out 
workmen, or persons taking part in labour disturbances, or riots, or 
civil commotions. 

Should Clause (a) or Clauses (a) and (b) be deleted, Clauses (r) and 
(d) shall operate as part of this policy. 

Should Clause (6) alone be deleted, Clause (d) shall operate as part 
of this Policy. 

(c) Warranted free of any claim based upon loss of, or frustration of, the 
insured voyage, or adventure, caused by arrests, restraints, or 
detainments of kings, princes, or peoples. 

(d) Warranted fiee of any claim arising from delay, but this Clause (d) 
shall in no case operate so as to exclude a claim that would have been 
recoverable under the Policy if the F.C. & S. (a) and/or R. & C.C. (6) 
Clauses had not been deleted. 

11. Average payable if amounting to 3 per cent on each carcase, or two 
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half-carcases, or four haunches, or eight legs Mutton or Lamb, or each package 
Beef, Veal or Pork, or each valuation separately, or on the whole. 

12. The Underwriters to be credited with any compensation or allowance 
obtainable from the Shipowner in respect of average attaching hereto. 

13. It is hereby agreed that, unless expressly otherwise stated herein, 
carcases or pieces comprised in any one mark and valuation, or carcases or 
pieces of various marks comprising one valuation, shall for purposes of average 
adjustment, be deemed of the same weight and insured value. 

14. The Assured arc not to be prejudiced by the presence of the negligence 
clause and/or latent defect clause in the Bills of Lading and/or Charter Party 
and/or Contract of Ahreightnient, hut it is warranted that the obligation of the 
Shipowner to provide a seaworthy vessel fit to carry the cargo shall he fully 
preserved in such Bills of Lading or Charter Party or Contract of A ffreightment, ^ 

15. General Average and Salvage Charges payable as per foreign statement 
or per York-Antwerp Rules if in accordance with the Charter Party and/or 
Contract of Affreightment. 

16. Held covered at a premium to be arranged in case of deviation or change 
of voyage, or other variation of the risk by reason of the exercise of any 
liberty granted to the Shipowner or charterer under the Conti act of Affreight¬ 
ment, or of any omission or error in the description of the interest vessel or 
voyage, hut subject in all cases to the warranty of seaworthiness as per Clause 14 .' 

17. In the event of damage notice to be immediately given to. 

[* Note, —Words in italics should be included only for shipments from 
places other than Australia and New Zealand, for which the Clauses are also 
used.] 


U.K. A 2. 

CLAUSES FOR SHIPMENTS FROM AUSTRALASIA 
TO THE UNITED KINGDOM. 

FROZEN MUTTON, LAMB, BEEF, VEAL, AND PORK. 

Clause A 2 (Voyage and 60 days). 

1. The risk commences on the loading of the Meat on board the vessel (or 
on payment of an additional premium of Is. per cent from time of leaving 
works in transit to vessel) and, unless previously terminated continues on 
board the vessel and/or in cold stores in the United Kingdom (subject to the 
conditions hereinafter mentioned) for a period of not exceeding 60 days 
(warranted not more than 30 days on board the vessel) from arrival of 
vessel at destination as per policy, provided always— 

2. That it is warranted by the Assured that the Meat is in good condition 
and properly dressed, cooled, and frozen at the commencement of the risk. 

—and 3 to 17 (excluding 9a) as “ U.K. A 1." Clauses, page 389. 


U.K. C 1. 

CLAUSES FOR SHIPMENTS FROM AUSTRALASIA 
TO THE UNITED KINGDOM. 

RABBITS, HARES, POULTRY, GAME, AND KIDNEYS. 

Clause C 1— (Freezing Works, Voyage and 10 days). 

1. The risk commences from the time the interest is passed into the Cooling 

and/or Freezing Chambers of the Works at.and 

unless previously terminated continues on board the vessel and/or in cold 
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stores in the United Kingdom (subject to the conditions hereinafter men¬ 
tioned) for a period not exceeding 10 days from arrival of vessel at destination 
as per policy, provided always— 

2. That it is warranted by the Assured that the Meat is in good condition 
and properly dressed, cooled, and frozen at the Freezing Works, and that the 
period between the time the risk commences and shipment on ocean-going 
vessel shall not exceed 60 days. 

—and 3 to 10, and 12 to 17 as U.K. A 1.’* Clauses, page 389 ; 
but “10 days “ (instead of 60) in clause 5 ; and “ carcases or pieces or 
packages ’’ in clause 13. 

11. Average payable if amounting to 5 per cent on any 25 crates, bags, or 
packages as if separately insured or on the whole. 


U.K. C2. 

CLAUSES FOR SHIPMENTS FROM AUSTRALASIA 
TO THE UNITED KINGDOM. 

RABBITS, HARKS, POUI.TRY, GAME, AND KIDNEYS. 

Clause C 2— (Voyage and 10 days). 

1. The risk commences on the loading of the Meat on board the vessel, and, 
unless previously terminated continues on board the vessel and/or in cold 
stores in the United Kingdom (subject to the conditions hereinafter men¬ 
tioned) for a period not exceeding 10 days from arrival of vessel at destination 
as per policy, provided always— 

2. That it is warranted by the Assured that the Meat is in good condition 
and properly dressed, coole(l, and frozen at the commencement of the risk. 

3. That after discharge from the vessel the interest shall be carried to cold 
stores in insulated railway trucks and/or insulated street vans and/or insulated 
lighters, otherwise an additional premium of 10s. per cent to be paid. 

—^d 4 to 10 (excluding 9a), and 12 to 17 as “ U.K. A 1 “ Clauses, page 389; 
huiV* 10 days “ (instead of 60) in clause 5 ; and “ carcases or pieces or 

packages “ in clause 13. 

11. Average payable if amounting to 5 per cent on any 25 crates, bags, 
or packages as if separately insured or on the whole. 


U.K. D 1. 

CLAUSES FOR SHIPMENTS FROM AUSTRALASIA 
TO THE UNITED KINGDOM. 

FROZEN MUTTON. T.AMB, BEEF. VEAL (INCLUDING YOUNG 
VEAI.). PORK, AND BONELESS BEEF. 

Clause D 1 —(Freezing Works, Voyage and 10 days with 24 hours Breakdown of 
Machinery Limitation). 

1. The risk commences from the time the interest is passed into the Cooling 

and/or Freezing Chambers of the Works at.and 

unless previously terminated continues on board the vessel and/or in cold 
stores in the United Kingdom (subject to the conditions hereinafter men¬ 
tioned) for a period not exceeding 10 days from arrival of vessel at destination 
as per policy, provided always— 

2 . That it is warranted by the Assured that the Meat is in good condition 
and properly dressed, cooled, and frozen at the Freezing Works. The period 
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between the time the risk commences and shipment on ocean-going vessel 
shall not exceed 60 days unless notice in writing be given to the Underwriters 
and an additional premium of 2s. 6d. per cent agreed for each further period 
of not more than 30 days during any extended period of not exceeding 120 
days. 

3. That where the interest has to be conveyed by rail and/or street vans 
and/or lighters prior to shipment by oversea vessel, such railway trucks and/or 
street vans and/or lighters must be insulated otherwise an additional premium 
of 5s. per cent to be paid ; and after discharge from the vessel the interest shall 
be carried to cold stores in insulated railway trucks and/or insulated street 
vans and/or insulated lighters, otherwise an additional premium of 5s. per 
cent to be paid. 

4. That the cold stores in the United Kingdom shall be approved by the 
Institute of I,ondon Underwriters. 

5. That any disposal of the interest at destination other than by storage 
as above (except with the consent of the Underwriters) or any removal of the 
interest from the cold stores at destination previous to the cxpiiy'^ of the 
10 days above-mentioned terminates the insurance on such Meat, and no 
claim for damage .shall attach, iinless, immediately on the first discovery of 
any damage to or deterioration of any part of the interest hereby insured, 
notice shall have been given tq the Underwriters, and the amount of deprecia¬ 
tion agreed to by them prior to the termination of the insurance. 

6 . During the period (if any) between assessnumt of depreciation and 
termination of the insurance the risks covered hereunder are those of fire and 
breakdown of machinery only. 

7. That in the event of interest being transhipped, or forwarded on to 
destination in the United Kingdom by rail, or other conveyance no risk to 
attach hereunder unless notice of such transhipment or rail or other carriage 
be dispatched to Underwriters or their representatives prior to or at time of 
the commencement of such risk, the transhipment or forwarding to be only 
by steamer fitted with refrigerating machinery or by insulated conveyance. 
An extra premium at the rate of 5s. per cent to be paid for such risk. 

8 . That the value to be made good in the case of Meat condemned on or 
after arrival shall in no case exceed the sound market value, less usual charges. 

9. That no adjustment charges shall be incurred unless with the written 
consent of Underwriters who shall not be liable for survey fees other than 
tho.se of their own surveyors. 

9a. That in the event of any claim for loss before shipment, or for damage 
in consequence of which the Meat is not shii)ped, the same shall be adjusted 
on the basis of the actual values at the time and place of such loss or damage 
(plus any freight payable whether the Meat be shipped or not, and charges) 
irrespective of any other value declared in the Policy. 

10. The insurance is warranted free of particular average unless caused 
directly by the ship being sunk, burned, or stranded, or in collision with some 
other ship or vessel, or with ice, or with any substance other than water, but 
in addition covers loss from defective condition of the Meat from every cause 
(except Bone-taint and improper dressing. Cooling and Freezing, or stoppage 
of the refrigerating machinery caused by shortage of fuel or labour during 
strikes, lock-outs, or labour disturbances) which shall arise during the currency 
of the insurance provided same be caused by a breakdown of the refrigerating 
machinery for a period of at least 24 hours, but subject to the following 
Clauses— 

{a) Warranted free of capture, seizure, arrest, restraint, or detainment, 
and the consequences thereof or of any attempt thereat {piracy 
excepted), and also from all consequences of hostilities or warlike 
operations, whether before or after declaration of war. 

(5) Warranted free of loss or damage caused by strikers, locked-out 
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workmen, or persons taking part in labour disturbances, or riots 
or civil commotions. 

Should Clause (a) or Clauses (a) and (6) be deleted, Clauses (c) and 
{d) shall operate as part of this Policy. 

Should Clause (6) alone be deleted. Clause (d) shall operate as 
part of this Policy. 

(c) Warranted free of any claim based upon loss of, or frustration of, the 

insured voyage, or adventure, caused by arrests, restraints, or 
detainments of kings, princes, or peoples. 

(d) Warranted free of any claim arising from delay, but this Clause (d) 

shall in no case operate so as to exclude a claim that would have 
been recoverable under the Policy if the F.C. & S. {a) and/or R. & C.C. 
(6) Clauses had not been deleted. 

11. The Underwriters to be credited with any compensation or allowance 
obtainable from the Shipowner in respect of average attaching hereto. 

12. It is hereby agreed that, unless expressly otherwise stated herein, 
carcases or pieces comprised in any one mark and valuation, or carcases or 
pieces of various marks comprising one valuation, shall for puq^oses of average 
adjustment, be deemed of the same weight and insured value. 

13. The Assured are not to be prejudiced by the presence of the negligence 
clause and/or latent defect clause in the Bills of Lading and/or Charter Party 
and/or Contract of Affreightment, but it is warranted that the obligation of 
the Shipowner to provide a seaworthy vessel fit to carry the cargo shall be fully 
preserved, in such Bills of Lading or Charter Party or Contract of AffreightmentL 

14. (reneral Average and Salvage Charges payable as per foreign statement 
or per York-Antwerp Rules if in accordance with the Charter Party and/or 
Contract of Affreightment. 

15. Held covered at a premium to be arranged in case of deviation or 
change of voyage, or other variation of the risk by reason of the exercise of 
any liberty granted to the Shipowner or charterer under the Contract of 
Affreightment, or of any omission or error in the description of the interest 
vessel or voyage, hut subject in all rases to the warranty of seazvorthiness as 
per dause 13 .^ 

16. ^In the event of damage notice to be immediately given to. 

[I Note - -Words in italics should be included only for sliipments from 
pUices other than Australia and New Zealand, for which the Clauses are also 
used.] 


U.K. D2. 

CLAUSES FOR SHIPMENTS FROM AUSTRALASIA 
TO THE UNITED KINGDOM. 

FROZEN MUTTON, LAMB, BEEF. VEAL (INCLUDING YOUNG 
VEAL). PORK, AND BONELESS BEEF. 

Clause D 2 —{Voyage and 10 days with 24 hours Breakdown 
of Machinery Limitation). 

1. The risk commences on the loading of the Meat on board the vessel, and, 
unless previously terminated, continues on board the vessel and/or in cold 
stores in the United Kingdom (subject to the conditions hereinafter men¬ 
tioned) for a period not exceeding 10 days from arrival of vessel at destination 
as per policy, provided always— 

2. That it is warranted by the Assured that the Meat is in good condition 
and properly dressed, cooled, and frozen at the commencement of the risk. 

3. That after discharge from the vessel the interest shall be carried to cold 
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stores in insulated railway trucks and/or insulated street vans and/or insulated 
lighters, otherwise an additional premium of 5s. per cent to be paid. 

—and 4 to 16 (excluding 9 a) as “ U.K. D 1 ” Clauses, page 392, 

U.K. K 1. 

CLAUSES FOR SHIPMENTS FROM AUSTRALASIA 
TO THE UNITED KINGDOM. 

RABBITS, HARES, POULTRY, GAME, AND KIDNEYS. 

Clause E 1— (Freezing Works, Voyage and 10 days with 24 hours 
Breakdown of Machinery Limitation ). 

1. The risk commences from the time the interest is passed into the Cooling 

and/or Freezing Chambers of the Works at.and 

unless previously terminated continues on board the vessel and/or in cold 
stores in the United Kingdom (subject to the conditions hereinafter men¬ 
tioned) for a period not exceeding 10 days from arrival of vessel at destination 
as per policy, provided always— 

2. That it is warranted by the Assured that the Meat is in good condition 
and properly dressed, cooled, and frozen at the Freezing Works, and that the 
period between the time the risk commences and shipment on ocean-going 
vessel shall not exceed 60 days. 

—and 3 to 16 as “ U.K. D 1 " Clauses, page 392 ; 
hut “ carcases or pieces or packages '* in clause 12. 


U.K. E2. 

CLAUSES FOR SHIPMENTS FROM AUSTRALASIA 
TO THE UNITED KINGDOM. 

RABBITS, HARES, POULTRY, GAME, AND KIDNEYS. 

Clause E 2— (Voyage and 10 days with 24 hours Breakdown 
of Machinery Limitation). 

1. The risk commences on the loading of the Meat on board the vessel, and 
unless previously terminated continues on board the vessel and/or in cold 
stores in the United Kingdom (subject to the conditions hereinafter men¬ 
tioned) for a period not exceeding 10 days from arrival of vc.ssel at de.stination 
as per policy, provided always— 

2. That it is warranted by the Assured that the Meat is in good condition 
and properly dressed, cooled, and frozen at the commencement of the risk. 

3. That after discharge from the vessel the interest shall be carried to cold 
stores in insulated railway trucks and/or insulated street vans and/or insulated 
lighters, or an additional premium of 5s. per cent to be paid. 

—and 4 to 16 (excluding 9 a) as “U.K. D 1 “ Clauses, page 392. 


U.K. F. 

CLAUSES FOR SHIPMENTS FROM AUSTRALASIA 
TO THE UNITED KINGDOM. 

MUTTON, LAMB, BEEF, VEAL, AND PORK ; ALSO 
RABBITS, HARES, POULTRY, GAME, AND KIDNEYS. 

Clause F—(Total Loss). 

1 . The insurance by this Policy is declared and agreed to be only against 
the risk of the absolute total loss of the interest caused by the absolute total 
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loss of the vessel, but to pay general average if incurred, and subject to the 
following Clauses— 

(a, bt c, and d as “ U.K. D 1 Clauses, No. 10.) 

2. It is hereby agreed that, unless expressly otherwise stated herein, 
carcases or pieces or packages comprised in any one mark and valuation, or 
carcases or pieces or packages of various marks comprising one valuation, 
shall, for purpo.ses of average adjustment, be deemed of the same weight and 
insured value, and that no adjustment charges be incurred unless with the 
written consent of Underwriters who shall not be liable for survey fees other 
than those of their own surveyors. 

—and 13 to 15 as “ U.K. D 1 Clauses, page 392. 


U.K. G. 

CLAUSES FOR SHIPMENTS FROM AUSTRALASIA 
TO THE UNITED KINGDOM, 

FROZEN MUTTON. LAMB. BEEF. VEAL. AND PORK ; ALSO 
RABBITS. HARES. POULTRY, GAME, AND KIDNEYS. 

Clause G — F.P.A (and Breakdoivn of Machinery), 

1. The risk commences on the loading of the Meat on board the ves.sel, and 
terminates on discharge from the vessel, but including risk of craft to and 
from the vessel, each craft being deemed a sc^parate insurance, provided 
always— 

2. That it is warranted by the Assured that the Meat is in good condition 
and properly dressed, cooled and frozen at the commencement of the risk. 

3. That no claim for damage shall attach, unless, immediately on the first 
discovery of any damage to or deterioration of any part of the intere.st hereby 
insured, notice shall have been given to the Underwriters, and the amount of 
depreciation agreed to by them immediately on discharge and prior to the 
remo^l of the interest. 

6 . ijhe insurance is warranted free from particular average, but Under¬ 
writers, notwithstanding this warranty, to pay any claim arising from the 
breakdown of or defect in the refrigerating machinery or insulation when 
such breakdown or defect is caused by the stranding, sinking, or burning of 
the vessel, or by her collision with another ship or vessel, or with ice, or with 
any substances other than water, but subject to the following Clauses— 

(a, b, c, and d as “ U.K. D 1 Clauses, No. 10.) 

—and 8, 9 (excluding 9a), and 11 to 16 as “ U.K. D 1 Clauses, page 392. 


U.K. H. 

CLAUSES FOR SHIPMENTS FROM AUSTRALASIA 
TO THE UNITED KINGDOM. 

FROZEN MUTTON. LAMB, BEEF, VEAL. AND PORK ; ALSO 
RABBITS, HARES. POULTRY. GAME. AND KIDNEYS. 

Clause H — F.P.A, (Stranding and Breakdown of Machinery), 

1 to 3 as U.K. G ** Clauses (above). 

6 . The insurance is warranted free from particular average, but Under¬ 
writers, notwithstanding this warranty, to pay any claim arising from the 
stranding, sinking, or burning of the vessel, or by her collision vdth another 
ship or vessel, or with ice, or with any substance other than water, or by the 
breakdown of or defect in the refrigerating machinery or insulation when such 
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breakdown or defect is caused by the stranding, sinking, or burning of the 
vessel, or by her collision with another vessel, or with ice, or with any sub¬ 
stance other than water, but subject to the following Clauses— 

{a, b, c, and d as “ U.K. D 1 " Clauses, page 392.) 

—and 8, 9 (excluding 9 a), and 11 to 16 as “ U.K. D 1 " Clauses, page 392. 


Similar to the foregoing (with minor variations in certain clau.ses), are the 
following— 


CLAUSES FOR SHIPMENTS FROM AUSTRALASIA 
TO THE CONTINENT OF EUROPE. 


Cont. A 1 

. Freezing Works, Voyage, 
and 10 Days. 

On Frozen Mutton, Lamb, 
Beef, Veal, and Pork. 

Cont. A 2 . 

. Voyage and 10 Days. 

ditto 

ditto 

Cont. C 1 

. Freezing Works, Voyage, 
and 10 Days. 

On Rabbits, Hares, Poultry, 
Game, and Kidneys. 

Cont. C 2 . 

Voyage and 10 Days. 

ditto 

ditto 

Cont. D 1 . 

. Freezing Works, Voyage, 
and 10 Days, with 24 hours 
Breakdown of Machinery 
Limitation. 

On Frozen Mutton, Lamb, 
Beef, Veal (including 

Young Veal), Pork, and 
Boneless Beef. 

Cont. D 2 . 

. Voyage and 10 Days, with 
24 hours Breakdown of 
Machinery Limitation. 

ditto 

ditto 

Cont. E 1 

. Freezing Works, Voyage, 
and 10 Days, with 24 hours 
Breakdown of Machinery 
Limitation. 

On Rabbits, Hares, Poultry, 
Game, and Kidneys. 

Cont. E 2 . 

. Voyage and 10 Days, w^ith 
24 hours Breakdown of 
Machinery Limitation. 

ditto 

ditto 

Cont. F . 

. Total IvOss. 

On Mutton, Lamb, Beef 
Veal, and Pork; also 
Rabbits, Hares, Poultry, 
Game, and Kidneys. 

Cont. G 

. F.P.A, (Breakdown of Ma¬ 
chinery) . 

ditto 

ditto 

Cont. H 

. F.P.A. (Stranding and 
Breakdown of Machinery). 

ditto 

ditto 


CLAUSES FOR SHIPMENTS FROM AUSTRALASIA 
TO SOUTH AFRICA. 


S. Africa B 1 

S. Africa B 2 
S. Africa C 1 

S. Africa C 2 


Freezing Works, Voyage, 
and 5 Days after Final 
Discharge. 

Voyage and 5 Days after 
Final Discharge. 

Freezing Works, Voyage, 
and 5 Days after Final 
Discharge. 

Voyage and 5 Days after 
Final Discharge. 


On Frozen Mutton, Lamb 
Beef, Veal, and Pork. 

ditto ditto 

On Rabbits, Hares, Poultry, 
Game, and Kidneys. 

ditto ditto 
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CLAUSES FOR SOUTH AFRICAN 
SHIPMENTS—{Continued ). 


S Africa D 1 

S. Africa D 2 

S. Africa E 1 

S, Africa E 2 

S. Africa F 

S. Africa G 
S. Africa H 


Freezing Works, Voyage, 
and 5 Days after Final 
Discharge, with 24 hours 
Breakdown of Machinery 
Limitation. 

Voyage and 5 Days after 
Final Discharge, with 24 
hours Breakdown of Ma¬ 
chinery Limitation. 

Freezing Works, Voyage, 
and 5 Days after Final 
Discharge, with 24 hours 
Breakdown of Machinery 
Limitation. 

Voyage and 5 Days after 
Final Discharge, with 24 
hours Breakdown of Ma¬ 
chinery Limitation. 

Total Loss. 


F.P.A. (and Breakdown of 
Machinery). 

F.P.A. (Stranding and 
Breakdown of Machinery). 


On Frozen Mutton, Lamb, 
Beef, Veal (including 
Young Veal), Pork, and 
Boneless Beef. 

ditto ditto 


On Rabbits, Hares, Poultry, 
Game, and Kidneys. 


ditto ditto 


On Frozen Mutton, Lamb, 
Beef, Veal, and Pork ; also 
Rabbits, Hares, Poultry, 
and Game. 

ditto ditto 

ditto ditto 


CLAUSES FOR SHIPMENTS FROM AUSTRALASIA 
TO AUSTRALASIA, HONOLULU, UNITED 
STATES OF AMERICA, OR CANADA. 

FROZEN MUTTON. LAMB, BEEF, VEAL, AND PORK. 

Clause A 3 —(Voyage and 10 days). 

1. It is warranted by the Assured that the meat is in good condition and 
properly dressed, cooled, and frozen at the commencement of the risk, and 
it is expressly agreed that this warranty excludes any claim for bone-taint. 

2. Ttxe risk commences on the loading of the meat on board the vessel, and, 
unless previously terminated, continues on board until the expiry of ten days 
from arrival of the vessel at the port of discharge or until it leaves the vessel, 
whichever may first occur. 

3. No claim for damage shall attach unless immediately on the first dis¬ 
covery of any damage to or deterioration of any part of the interest hereby 
insured notice shall have been given to the Underwriters and the amount of 
depreciation agreed to by the Underwriters prior to the termination of the 
insurance. 

4. The insurance covers loss from defective condition of the meat from every 
cause (except bone-taint and improper dressing, cooling, and freezing ; or 
stoppage of the refrigerating machinery caused by shortage of fuel or labour 
during strikes, lock-outs, or labour disturbances) which shall arise during 
the currency of the insurance. 
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5. Warranted free from any claim for loss or damage by Coal Dust. 

6 . The value to be made good in the case of meat condemned on or after 
arrival shall in no case exceed the sound market value, less usual charges. 

7. Average payable if amounting to 3 per cent on every carcase of mutton 
or lamb, or on each piece of beef, or on the whole. 

8 . The Underwriters to be credited with any compensation or allowance 
obtainable from the Shipowner in respect of average attaching hereto. 

9 . It is hereby agreed that unless expressly otherwise stated herein, 
carcases or pieces comprised in any one mark and valuation, or carcases or 
pieces of various marks comprising one valuation, shall, for purposes of 
average adjustment, be deemed of the same weight and insured value, and 
that no adjustment charges be incurred unless with consent of the Under¬ 
writers. 

10. All expenses incurred by or on behalf of the Assured in the discovery 
and assessment of damage shall be distributed over the whole of the meat 
surveyed, and the Underwriters' Liability shall be only for such proportion 
of the said expenses as the meat giving rise to a claim on the Policy bears to 
the whole quantity surveyed. 

11. {a) Warranted free of capture, seizure, arrest, restraint, or detainment. 

and the consequences thereof or of any attempt thereat {piracy 
excepted), and also from all consequences of hostilities or warlike 
operations, whether before or after declaration of war. 

(6) Warranted free of loss or damage caused by strikers, locked-out 
workmen, or persons taking part in labour disturbances, or riots 
or civil commotions. 

Should Clause (a) or Clauses (a) and (6) be deleted, Clauses (c) and 
(d) shall operate as part of this Policy. 

Should Clause (b) alone be deleted. Clause (d) shall operate as part 
of this Policy, 

(c) Warranted free of any claim based upon loss of, or frustration of, 

the insured voyage, or adventure, caused by arrests, restraints, 
or detainments of kings, princes, or peoples. 

(d) Warranted free from any claim arising from delay, but this 

Clause (d) shall in no case operate so a.s to exclude a claim that 
would have been recoverable under the Policy if the F.C. & S. (a) 
and/or R. & C.C. (b) Clauses had not been deleted. 

A 4. 

CLAUSES FOR SHIPMENTS FROM NEW ZEALAND 
TO CANADA AND/OR THE UNITED STATES 
OF AMERICA. 

FROZEN MUTTON, LAMB. BEEF. VEAL. AND PORK. 

Clause A 4— (Voyage and 30 days). 

1 . The risk commences on the loading of the Meat on board the vessel (or 

on payment of an additional premium of Is. per cent from time of leaving 
works in transit to vessel), and, unless previously terminated continues on 
board the vessel and/or in cold stores in (subject to the 

conditions hereinafter mentioned) for a period not exceeding 30 days 
(warranted not more than 10 days on board the vessel) from arrival of vessel 
at destination as per Policy, provided always— 

2. That it is warranted by the Assured that the Meat is in good condition 
and properly dressed, cooled, and frozen at the commencement of the risk. 

—and 3 and 5 to 17 (excluding 9 a) fis " U.K. A 1 " Clauses, page 389 ; 
but ** 30 days '* (instead of 60) in clause 5 ; and omit “ United Kingdom ” 

in clause 7. 
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JUTE CLAUSES 

AGREED BV 

THE LONDON JUTE ASSOCIATION 

AND 

THE INSTITUTE OF LONDON UNDERWRITERS, 

AND 

CLAUSES FOR USE IN “ INCREASED VALUE POLICIES " 

For Shipments from Calcutta. 

1 . The risk under this Policy attaches from the time Jute is loaded at port 
of shipment (but including Camperdown, Jheel, Lakshmi, and Cossipore 
Hydraulic i)resses on left bank of river) in Craft for conveyance to export 
Vessel, whether such Craft is intended to unload direct into export Vessel, 
or into Dock Sheds, or on to Quay or (in the event of there being no Craft 
risk) from time the Jute is placed in Railway waggons or motor lorries for 
conveyance to Kidderpore Docks and to continue until unloaded at the 
Jetties and/or Docks, but no risk attaches in Port Commissioners' Dock or 
Jetty Sheds, or on Quays, whilst awaiting shipment in the ordinary course of 
transit, the risk recommencing from time of loading on export Vessel, and 
includes (subject to the terms of this policy) risk of Craft or boats to and 
from the Vessel and continues at port of discharge while the Jute is temporarily 
deposited on Quay, in Shed or other place, or on barge or Craft or Store-Ship or 
other vessel, until safely delivered into Warehouse of the Consignee there or 
into the Railway trucks or other land carriage or other conveyance, or if for 
re-shipment until delivered into Consignee's Craft, but the risk while the J ute 
is temporarily deposited whether on Quay, in barge or otherwise as above 
stated, not to exceed fifteen days from final discharge of the Vessel. 

2. Deviation and/or change of voyage, and/or transhipments, not included 
in this Policy, and/or any inaccuracy in description of voyage, interest, name 
of veifeel, clauses or conditions, to be held covered at a premium to be arranged 
—su^ premium to be the current premium on date of Policy. 

3. Warranted free from particular average unless the ship or craft be sunk, 
burnt, on fire, stranded, or in collision with any substance other than water 
(the collision to be of such a nature as may reasonably be supposed to have 
caused or led to the damage claimed for). This warranty shall operate during 
the whole period covered by the Policy, Each craft or lighter shall be deemed 
a separate Insurance ; also to pay landing, warehousing, forwarding, and 
special charges, when incurred ; also to pay the insured value of any package 
or packages which may be totally lost in transhipment; Underwriters, not¬ 
withstanding this warranty, to pay for any loss caused by the sinking, burning, 
or stranding of the interest hereby insured, or any part thereof. 

4. Grounding in the Suez Canal not to be deemed a stranding unless same 
may reasonably be supposed to have caused or led to the damage claimed for. 

5. General average, if any, payable as per foreign statement or as per 
York-Antwerp Rules, if in accordance with the contract of affreightment. 

6 . It is expressly declared and agreed that no acts of insurer or insured in 
recovering, saving, or preserving the property insured, shall be considered 
as a waiver or acceptance of abandonment. 

7. The risks covered by this Policy attach even though caused by negligence, 
default, or error in judgment of the Pilot, Master, Mariners, or other servants 
of the Shipowner, and all liberties as per Charter Party, and/or Bill of Lading 
and/or Shipping Order. 

8 . In the event of any additional insurance being placed by the assured 
for the time being on the cargo herein insured, the value stated in this Policy 
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shall, in the event of loss or claim, be deemed to be increased to the total 
amount insured at the time of loss or accident. 

INCREASED VALUE POLICIES TO CONTAIN THE FOLLOWING 

CLAUSES— 

£ .being increased value of cargo to be deemed to be part of 

the total amount insured on the cargo valued at such total amount. Where 
the original policies effected on the cargo cover also Advanced Freight, then 
the word “ cargo ” in this policy shall be deemed also to include “ Advanced 
Freight." In the event of any additional insurance being placed by the 
assured for the time being on the cargo herein insured, the value of the cargo 
shall, in the event of loss or claim, he deemed to be increased to the total 
amount insured at the time of loss or accident, 

For Shipments from Chittagong. 

1 . The risk under this Policy attaches from the time of loading on board 
the export Vessel, and includes (subject to the terms of this Policy) risk of 
craft or boats to and from the Vessel, and continues at port of discharge while 
the Jute is temporarily deposited on Quay, in Shed or other place, or on 
barge or Crait or Store-Ship or other Vessel, until safely didivered into Ware¬ 
house of the Consignee there, or into the Railway trucks or other land carriage 
or other conveyance, or if for re-shipment until ilelivcred into Consignee's 
Craft, but the risk while the Jute is temporarily deposited, whether on Quay, 
in barge, or otherwise as above stated, not to exceed fifteen days from final 
discharge of the Vessel, 

Clauses 2 to 8 same as for shipments from Calcutta. 

LIVE STOCK CLAUSES (Various). 

(A) Covering risks of shipping or being shxng overboard, and whilst on 
board against all sea risks, including jettison, washing overboard, and mor¬ 
tality (but excluding risk of maternity). Animals walking ashore or when 
slung from the vessel, walking after being taken out of the slings or box, or 
if slung into the water, swimming after leaving the slings, to be deemed 
arrived, and no claim to attach to this Policy on such animals. Each animal 
to be deemed a separate Insurance. In the event of claim for death of any 
of the within-mentioned animals, same to be proved by certified extract from 
the ship's log, signed by the captain and chief officer of the vessel, which must 
show the brands and distinctive marks of the animal or animals lost, and 
state the cause of Death, 

(B) Covering General Average, but excluding general contribution for deck 
load jettisoned, including risk of jettison and washing overboard, otherwise 
free from loss by death unless occasioned by fire, stranding, or sinking of the 
vessel, or by collision with another ship or vessel. In all other respects this 
insurance is warranted free from loss or damage, excepting total loss of the 
vessel only. 

(C) Covering General Average, but excluding general contribution for deck 
load jettisoned, free of jettison and washing overboard, and free from loss 
by death unless occasioned by fire, stranding, or sinking of the vessel, or 
by collision with another ship or vessel. In all other respects this insurance 
is warranted free from all loss or damage, excepting total loss by total loss 
of vessel only. 

(D) The insurance by this Policy is declared and agreed to be free of all 
average, and to be only against the risk of the absolute total loss of interest 
caused by the absolute total loss of the vessel only. 

(E) Warranted insured covering General Average, including general 

36—<6 o 4«) 




402 


THE MARINE INSURANCE OF GOODS 


contribution for deck load jettisoned, and covering loss by death, if the same 
be caused by the vessel being sunk, l^urned, stranded, or in collision. In all 
other respects this insurance is warranted free from all claim for loss or damage 
except total loss by loss of the vessel only. 

(F) Warranted insured covering General Average, including general 
contribution for deck load jettisoned, and covering loss by death, if the same 
be caused by the vessel being sunk, burned, stranded, or in collision, or 
through breakdown of machinery. In all other respects this insurance is 
warranted free from all claim for loss or damage except total loss only by loss 
of the vessel only. 

STANDARD NITRATE CLAUSES. 

Warranted free from particular average, unless the vessel or craft be 
stranded, sunk, burnt, or on fire, or strike the ground, pier, quay, bridge, or 
against any other object, whether stationary or floating on the water, especially 
ice, or in collision (the collision or striking to be of such a nature as may 
reasonably be supposed to have caused the damage), or vessel put into port 
of distress and discharge cargo, or the damage be caused by water, re.sulting 
from bursting of hatches, and/or from default or negligence of the crew. To 
pay landing, warehousing, forwarding, and special charges, if incurred, as 
well as partial loss arising from transhipment, also to pay the insured value 
of any package which may be totally lost in loading, transhipment, or dis¬ 
charge. General average payable as per foreign statememt, or York and 
Antwerp Rules, 1890. 

Including all risks of craft, boats, and/or lighters to or from the vessel upon 
whatever terms as to liability or otherwise the lighterman may be employed, 
each craft, bc^at or lighter being deemed a separate insurance ; any loss in 
craft, boat, or lighter is to be settled under this policy without reference to 
the liability or non-liability of the lighterman under special agreement between 
assured and lighterman or otherwise, the assured transferring all rights against 
the lighterman to the Underwriters. 

Including all risks incidental to the conveyances employed in transit, 
and all risks from the interior, while on the quays or elsewhere on shore before 
shipment and after landing, and all risks of transhipment and of storage on 
the route, and of raft, craft, and lighters in loading, unloading, and tran¬ 
shipping, and also of any special lighterage, and while in craft waiting ship¬ 
ment or loading, or delivery to other vessels after arrival, and until delivered 
at any wharves, docks, landing places, vessels or elsewhere, as ordered by 
the Assured or their Agents. 

With leave to call and wait for orders or other purposes necessary or 
otherwise, and including all risks whatsoever without recourse against 
lightermen. With all liberties as per Bills of Lading. 

Including all risks incidental to steam navigation. 

Including all risks of fire whilst in landing godown. 

Seaworthiness of vessel admitted. 

In the event of the voyage being changed, or of any deviation from the 
terms of this Policy the same to be held covered at a premium to be arranged 
hereafter. 

Including all risks of negligence, default or error in judgment of Pilot, 
Engineers, Master, Mariners, or others of the Crew. 

Return of a Spanish Quintal of Nitrate to be calculated at 45 J Net Kilos 
and a Metric Quintal at 99 Net Kilos for claims for average on out-turn only. 

Including all risks of craft to places adjacent to discharging port if required. 

Including all risks attending to towing of vessel to destination if required. 

(a) Warranted free of capture, seizure, arrest, restraint, or detainment, and 
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the consequences thereof or of any attempt thereat (piracy excepted), and also 
from all consequences of hostilities or warlike operations whether before or 
after declaration of war. 

(6) Warranted free of loss or damage caused by strikers, locked-out workmen 
or persons taking part in labour disturbances or riots or civil commotions. 

Should Clause (a) be deleted. Clause (c) is to operate as part of this policy. 

(c) Warranted free of any claim based upon loss of, or frustration of the 
insured voyage, or adventure, caused by arrests, restraints, or detainments of 
kings, princes, or peoples. 

WOOD GOODS CLAUSES. 

1. Warranted free of capture, seizure, arrest, restraint, or detainment, and 
the consequences thereof, or of any attempt thereat, piracy excepted, and 
also from all consequences of hostilities or warlike operations, whether beiore 
or after declaration of war. 

2. Warranted free of loss or damage caused by strikers, locked-out work¬ 
men, or persons taking part in labour disturbances or riots or civil commotions. 

3. General Average and Salvage Charges payable according to Foreign 
Statement if in accordance with the contract of affreightment, or per York- 
Antwerp Kules, 1890, excluding Rule No. 1, or per York-Antwerp Rules, 1924. 

4. Held covered, at a premium to be arranged, in case of deviation or change 
of voyage or of any omission or error in the description of the interest, vessel, 
or voyage. 

5. Including risk of craft, raft, and/or lighter to and from the ves.sol. Each 
craft, raft and/or lighter to be deemed a separate insurance. The Assured 
are not to be prejudiced by any agreement exempting lightermen from 
liability. 

6 . Including all liberties as per contract of affreightment. The Assured 
are not to be prejudiced by the presence of the negligence clause and/or latent 
defect clause in the Bills of Lading and/or Charter Party. The seaworthiness 
of the vessel as between the Assured and the Assurers is hereby admitted. 

7. With liberty to call at any ports in any order, to sail without pilots, and 
to tow and assist vessels in all situations. 

8 . Deckload to be deemed a separate insurance and w\arranted free from 
particular average unless the vessel or craft or raft or lighter or the interest or 
any part thereof be stranded, sunk, or burnt, but to pay jettison, washing 
overboard and partial loss arising therefrom irrespective of percentage. 

9. To pay irrespective of percentage any loss from deckload also from raft 
or craft, also the insured value of any piece or pieces which may be totally 
lost in loading, transhipment, or discharge, also to pay landing, warehousing, 
forwarding and special charges if incurred. 

10. It is expressly declared and agreed that no acts of the insurer or insured 
in recovering, saving or preserving the property insured, shall be considered 
as a waiver or acceptance of abandonment. 

11. In estimating particular average loss, the depreciation to be based upon 
the arrived sound and damaged values excluding freight, charges, and duty 
payable at destination. 

Add to Memo. " Sunk, burnt, or on fire, or the damage be caused by 
collision.*' 

T-L.O- 

Being only against the risk of total loss (and/or constructive total loss) (of 
the vessel). 

P/A (SUPPLEMENTARY) ONLY. 

Being only against the risks excluded by the (Institute) F.P.A. clause, as 
attached. 
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SKIMMING CLAUSE (Coffee, Etc.). 

To pay average if amounting to . . . per cent, on each . . or to pay 
the cost of skimming and depreciation on skimmed portion without reference 
to percentage, series, or insured value. 

PICKINGS CLAUSE (Cotton, Etc.). 

To pay average if amounting to . . . })er cent, on each . . and on pick¬ 
ings without reference to scries or percentage. 

BOBBIN CLAUSE. 

To pay average separately on each interest, mark, or quality, or on every 
5 Tons, 20 Packages, or 100 Bobbins of running numbers, but should the 
interest be picked, only that part which is actually sea-damaged to be sold 
for account of Underwriters, and the claim to bo arranged without reference 
to series or percentage. 


AVERAGE CLAUSE. 

(Fire and Non-marine Policies.) 

This Policy is subject to the condition of average, that is to say, if the 
property covered by this Insurance shall at the time of any loss be of greater 
value than the sum insured hereby, the Assured shall only be entitled to recover 
hereunder such proportion of the said loss as the sum insured by this Policy 
bears to the total value of the said property. 

INSTITUTE BAILEE CLAUSE. 

Warranted free from liability for loss of or daniag(‘ to merchandise whilst 
in the custody or care of any carrier or other bailee who may bo liabh' for such 
loss or damage thereto but only to the extent of such bailee’s liability. 

Warranted free from any claim in respect to merchandise shipped under a 
Bill of tading or contract of carriage stipulating that the carrier or other 
bailee shall have the benefit of any insurance on such merchandise, but this 
warranty shall apply only to claims for which the carrier or other bailee is 
liable under the Bill of Lading or contract of carriage. 


CLASSIFICATION CLAUSE. 


(Steamers or Power Vessels, Iron or Steel.) 


Liners (ex Chartered). 

Others (including Chartered) not over 20 years old and classed— 
Lloyd’s Register . . . 100 A.T. ] 


American Record . 
British Corporation 
Bureau Veritas . 
Germanischer Lloyd 
Japanese Corporation 
Norske Veritas . 
Registro Italiano . 


. ®A.I. 

. ®l3/3L.l.I. 

. ffl 100 4 

. N.S * 

. (5(i.a.i. 

. 'jllriOOA.I.I., Nav. L. 


Class 

without any 
modification. 
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other Steam or Power vessels. Iron or Steel, held covered at a premium to 
be arranged- 

Wooden, Composite, and Concrete steamers, held covered at a premium 
to be arranged, provided notice be given immediately on receipt of advices. 


INSTITUTE DANGEROUS DRUGS CLAUSE. 

" It is understood and agreed that no claim under this policy will be paid 
in respect of drugs to which the International Opium ('onvention of 1912 
applies unless 

1 . the drugs shall be expressly declared as such in the policy and the name 
of the country from which, and the name of the country to which, they 
are consigned shall be specifically stated in the policy 

and 

2 . the proof of loss is accompanied either by a licence, certificate or authoriza¬ 
tion issued by the Government of the country to which the drugs are 
consigned showing that the importation of the consignment into that 
country has been approved by that Government, or, alternatively, by a 
licence, certificate or authorization issued by the Government ol the 
country from which the drugs are consigned showing that the export of 
the consignment to the destination stated has been approved by that 
Government; 

and 

3. the route by which the drugs were conveyed was usual and customary." 

FIRE CLAUSE (Marine Policies). 

If any property included in this Policy shall at the time of any loss or dam¬ 
age be covered by a Fire Policy protecting it specially against fire, or which 
would so protect it in the absence of the Marine Policy, the Marine Policy 
shall not insure the same, except only as regards any excess of value beyond 
the amount of such insurance. 

MARINE CLAUSE (Fire and Non-marine Policies). 

This insurance does not cover any loss or damage to the property which 
at the time of the happening of such loss or damage is insured by or would 
but for the existence of this Policy be insured by any Marine Policy or 
Policies except in respect of any excess beyond the amount which would 
have been payable under the Marine Policy or Policies had this insurance 
not been effected. 

FREIGHT CONTINGENCY CLAUSE. 

On increased value on arrival by payment of freight and/or charges : being 
against the risk of depreciation by perils insured against only. Total loss 
and/or loss of part to be deemed an arrival ; but to include all risks of craft 
and/or rafts at destination, and the risk of loss of the whole or part after the 
freight may have become due. 

GROUNDING CLAUSE. 

Grounding in the Suez or Panama Canals . . . shall not be deemed to be 
a stranding, but the company to pay any damage or loss which may be proved 
to have directly resulted therefrom. 
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LABEL CLAUSE. 

Warranted free from all claim in consequence of labels being washed off 
or damaged. 

NET VALUES CLAUSE. 

In the event of any claim for loss or damage under this Policy advances 
shall be treated as increased valuation of Cargo, and shall pay as insured value 
of Cargo, and all claims, whether general or particular average, shall be based 
on a comparison of the net sound and damaged values, after deduction of 
Freight, Duty, and other charges, payable at Port of Destination. 

INSTITUTE NON-DELIVERY CLAUSE. 

It is hereby agreed that this Policy covers the risk of Non-Delivery 
of an entire package for which the liability of the Shipowner or other 
Carrier is limited, reduced or negatived by the Contract of Carriage by 
reason of the value of the goods hut Underwriters' liability in respect of 
any goods so lost not to exceed their shipping or insured value whichever 
is the smaller. 

Shipping Value *' as used above means the prime cost of the gobds to the 
A ssured by whom or on whose behalf the insurance is effected plus the expenses 
of and incidental to shipping and the charges of insurance. 

Underwriters to be entitled to any amount recovered from the Carriers or 
others in respect of such losses (less cost of recovery if any) up to the amount 
paid by them in respect of the loss. 

[Alternative clause omitting words in italics] 

INSTITUTE STANDARD CONDITIONS FOR 
FLOATING POLICIES. 

1. 1'hi^Floating Policy is effected to insure for the voyage and/or voyages 

and on l 3 nc conditions named herein the interest specified herein shipped 
within its limits either by or for account of.in which 

an insurable interest unless insured elsewhere prior to such interest 
they have ^ 

being acquired or the insurance of which is in 7 ^?- hands or under 7 ^— 
^ their their 

control as selling and/or purchasing Agent. This insurance does not cover the 
interest of any other person or persons. 

2 . In the event of loss or damage by insured perils before shipment or prior 
to sailing to any interest insurable hereunder or to the vessel by which the 
interest is or is intended to be shipped whereby shijmient or sailing within the 
specified limits of this cover is prevented all that interest shall nevertheless 
attach hereto which would have come within the limits of this cover but for 
the loss or damage in question. 

3 . It is a condition of this Insurance that until completion of the Contract 
the Assured is bound to declare hereunder each and every Shipment without 
exception whether arrived or not Underwriters being bound to accept same 
up to but not exceeding the amount specified herein. 

4 . In the case of loss and/or damage before shipment to the insured interest 
in any one locality the Underwriter, notwithstanding an 5 rthing to the contrary 
contained in this contract, shall not be liable in respect of any one accident or 
series of accidents arising out of the same event for more than his proportion 

of an amount up to, but not exceeding, the sum of £ .in 

all taken in conjunction with preceding and/or succeeding insurances. The 
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conveyance of the insured interest upon interior waterways or by land transit 
shall not be deemed to be shipment within the meaning of this clause. 

5 . In the event of loss accident or arrival prior to declaration it is hereby 
agreed that the basis of valuation shall be the prime cost of the goods or 
merchandise plus the expenses of and incidental to shipping the freight for 

which the assured* is liable the charges of insurance and .% profit 

added thereto. 

6 . Nothing herein shall prevent a transfer of the Policy on sale pledge or 
other transfer of the interest in the insured goods by the above named Assured 

his ^ . 

this Assignee. 

7 . This Floating Policy is declared to be for /.part 

. 

Note,—In cases where it is not practicable to px the commencement of Contract 
by the Sailing or Bill of Lading date Clause 2 may be modified to meet the special 
circumstances. 

The Assured are requested to give the earliest prouisional notice of intended 
shipments advising in each case the name of the vessel and approximate value 
of the shipment. 

INSTITUTE STANDARD CONDITIONS FOR 
OPEN COVERS. 

Clauses as with Floating Policies (above), but substituting the words 
“ Open Covers " for “ Floating Policies,” and the following Location Clause 
(No, 4 )— 

4 . In case of loss and/or damage before shipment to the insured interest in 
any one locality the Underwriter, notwithstanding anything to the contrary 
contained in this contract, shall not be liable in respect of any one accident 
or series of accidents arising out of the same event for more than his propor- 

tion of an amount up to, but not exceeding, the sum of £ . 

The conveyance of the insured interest upon interior waterways or by land 
transit shall not be deemed to be shipment within the meaning of this clause. 

P.P.I. CLAUSE. 

The following clause is not part of the policy, and the Assured has per¬ 
mission to remove it should he so desire. 

In the event of loss, it is hereby agreed that the production of this Policy 
shall be deemed sufficient proof of interest. 

INSTITUTE REINSTATEMENT (BLOCK POLICY) 

CLAUSE. 

The Insurers agree that in the event of the sum insured by this Policy 
being reduced by reason of a claim becoming payable, they will issue further 
policies for the amount by which the original insurance is so reduced, on 
payment of premium (on a pro rata basis) together with the amount of stamp 
duty chargeable on the further policies. 

RE-INSURANCE CLAUSE. 

This Policy is declared and agreed to be a re-insurance of . . . and to be 
subject to the same clauses and conditions as the original Policy or Policies, 
and to pay as may be paid thereon. 
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INSTITUTE REPLACEMENT CLAUSE. 

In the event of claim for loss of or damage to any part of the insured 
interest in consequence of a peril covered by the policy the amount recoverable 
hereunder shall not exceed the insured value of the part or parts lost or 
damaged plus additional charges for forwarding and refitting the new part 
or parts if incurred. 

RIVER PLATE 10 DAYS CLAUSE. 

The risk of Fire under this Policy shall cease upon arrival at any Shed 
(transit or otherwise), Store, Custom House or Warehouse, or upon the expiry 
of ten days subsequent to landing, whichever may first occur. 

INSTITUTE STRIKE RISK CLAUSES. 

In consideration of an additional premium of per cent it is agreed— 

1 . To cover the risks excluded by the clause— 

*' Warranted free of loss or damage caused by strikers, locked-out 
workmen, or persons taking part in labour disturbances, or riots, or 
civil commotions.*' 

and 

2. To cover theft, pilferage, breakage and damage directly caused by 

strikers, locked-out workmen or persons taking part in labour dis¬ 
turbances or riots or civil commotions. 

but this Policy is warranted free of any claim arising from delay or deteriora¬ 
tion or loss of market. 

Held covered at a premium to be arranged in case of deviation or change 
of voyage, or other variation of the risk, by reason of the exercise of any 
liberty granted to the shipowner or charterer under the contract of affreight¬ 
ment, or of any omission or error in the description of the interest vessel or 
voyage. 

The ri^s covered by this Policy attach from the time the goods leave the 
shipper's for manufacturer’s warehouse at the port of shipment, unless other¬ 
wise stated, and continue during the ordinary course of transit, including 
customary transhipment if any, until the goods are safely deposited in the 
consignee’s or other warehouse at the destination named in the Policy or 
until the expiry of fifteen days from midnight of the day on which the dis¬ 
charge of the goods hereby insured from the overseas vessel is completed, 
whichever may first occur. When the destination to which the goods are 
insured is without the limits of the port of discharge of the overseas vessel 
the risks covered by this Policy continue until the goods are safely deposited 
in the consignee’s or other warehouse at the destination named in the Policy 
or until the expiry of thirty days from midnight of the day on which the 
discharge of the goods hereby insured from the overseas vessel is completed, 
whichever may first occur. Transhipment if any, otherwise than as above, 
and/or delay arising from circumstances beyond the control of the assured, 
held covered at a premium to be arranged. 

INSTITUTE STRIKE RISK (CORN TRADE) 
CLAUSE. 

This policy covers— 

1. The risks excluded by the clause— 

“ Warranted free of loss or damage caused by strikers, locked-out 
workmen, or persons taking part in labour disturbances, or riots, or 
civil commotions." 
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2. The risks of theft, pilferage, breakage and damage directly caused by 
strikers, locked-out workmen or persons taking part in labour disturb' 
ances or riots or civil commotions. 

Claims arising under these clauses arc not to be subject to the F.P.A. 

Warranty. 

Nevertheless this policy is warranted free of— 

(a) Any claim arising from inherent vice or nature of the subject-matter 
insured loss of market or delay but this clause (a) shall in no case operate 
so as to exclude a claim that would have been recoverable under the policy 
if the R. & C. C. clause had not been deleted. 


INSTITUTE CLAUSES FOR STRIKE RISK 
ON FROZEN PRODUCTS. 

This policy covers— 

1. The risks excluded by the clause— 

*' Warranted free of loss or damage caused by strikers, locked-out 
workmen, or persons taking part in labour disturbances, or riots, or 
civil commotions." 

2. The risks of theft, pilferage, breakage and damage directly caused by 

.strikers, locked-out workmen or persons taking part in labour disturb¬ 
ances or riots or civil commotions. 

Nevertheless this policy is warranted free of— 

{a) Any claim arising from inherent vice or nature of the subject-matter 
insured loss of market or delay but this clause (a) shall in no case operate 
so as to exclude a claim that would have been recoverable under the policy 
if the R. <Sr. C. C. clause had not been deleted. 

(6) Loss or damage due to stop])age of the refrigerating machinery 
caused by shortage of fuel or labour during strikes, lock-outs or labour 
disturbances. 


SURVEY, ETC., CLAUSE. 

The holder of this Policy is requested not to sign any Average Bond or 
pay any General Average deposit without first communicating with this 
Company. 

In all cases of damage notice must be given prior to survey to the Company’s 
Representative (if any) at the Port of Discharge, and the survey report signed 
by him ; otherwise notice to be given to the nearest Lloyd’s Agent. 


JAVA TOBACCO SURVEY CLAUSE. 

Warranted that all tobacco shipped from the Dutch East Indies (ex Sumatra 
and Borneo) has been examined by experts appointed by the Underwriters* 
Associations of Amsterdam and/or Rotterdam or by Lloyd’s Agents, and 
that the said experts have certified that the tobacco may be shipped. 


INSTITUTE THEFT AND PILFERAGE CLAUSE. 

It is hereby agreed that this Policy covers the risk of Theft and/or 
Pilferage irrespective of percentage but Underwriters* liability in respect 
of any goods so lost not to exceed their shipping or insured value, which¬ 
ever is the smaller. No liability for loss to attach hereto unless notice of 
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survey has been given to Underwriters’ Agents within ten days of the 
expiry of risk under the Policy. 

" Shipping Value ” as used above means the prime cost oj the goods to 
the A ssured by whom or on whose behalf the insurance is effected plus the expenses 
of and incidental to shipping and the charges of insurance. 

Underwriters to be entitled to any amount recovered from the Carriers or 
others in respect of such losses (less cost of recovery if any) up to the amount 
paid by them in respect of the loss. 

[Alternative clause omitting words in italics.] 


INSTITUTE WAR RISK CLAUSES. 

This Policy covers the risks excluded by the following clause, viz.— 

Warranted free of capture, seizure, arrest, restraint or detainment, 
and the consequences thereof, or of any attempt thereat, piracy excepted, 
and also from all consequences of hostilities or warlike operations whether 
before or after declaration of war.” 

Nevertheless, this policy is warranted free of any claim based upon loss of 
or frustration of the insured voyage or adventure caused by arrests, restraints, 
or detainments of kings, princes, or peoples. 

Warranted free of any claim arising from delay. 

Including risk of Mines and/or Torpedoes ard/or Bombs. 

Held covered at a premium to be arranged in case of deviation or change 
of voyage, or other variation of the risk, by reason of the exercise of any 
liberty granted to the shipowner or charterer under the contract of affreight¬ 
ment, or of any omission or error in the description of the interest vessel or 
voyage. 

The risks covered by this Policy attach from the time the goods leave the 
shipper’s or manufacturer's warehouse at the port of shipment, unless other¬ 
wise stated, and continue during the ordinary course of transit, including 
customary transhipment if any, until the goods are safely deposited in the 
consignee’s or other warehouse at the destination named in the Policy or 
until th# expiry of fifteen days from midnight of the day on which the dis¬ 
charge ch the goods hereby insured from the overseas vessel is completed, 
whichever may first occur. When the destination to which the goods are 
insured is without the limits of the port of discharge of the overseas vessel 
the risks covered by this Policy continue until the goods are safely deposited 
in the consignee’s or other warehouse at the destination named in the Policy, 
or until the expiry of thirty days from midnight of the day on which the 
discharge of the goods hereby insured from the overseas vessel is completed, 
whichever may first occur. Transhipment if any, otherwise than as above, 
and/or delay arising from circumstances beyond the control of the assured, 
held covered at a premium to be arranged. 

INSTITUTE WAR RISK (CORN TRADE) 
CLAUSE. 

This policy covers— 

1. The risks excluded by the clause— 

” Warranted free of capture, seizure, arrest, restraint, or detainment, 
and the consequences thereof or of any attempt thereat (piracy 
excepted) and also from all consequences of hostilities or warlike 
operations, whether before or after declaration of War.” 

2. The risks of Mines and/or Torpedoes and/or Bombs. 

Claims arising under these clauses are not to be subject to the F.P.A. 
Warranty. 
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Nevertheless this policy is warranted free of— 

(а) Any claim arising from inherent vice or nature of the subject-matter 
insured, loss of market or delay but this clause [a) shall in no case operate 
so as to exclude a claim that would have been recoverable under the j)olicy 
if the F. C. & S. clause had not been deleted. 

(б) Any claim based upon loss of or frustration of the insured voyage 
or adventure caused by arrests, restraints, or detainments of kings 
princes, or peoples. 


INSTITUTE CLAUSES FOR WAR RISK ON 
FROZEN PRODUCTS. 

This policy covers— 

1. The risks excluded by the clause— 

“ Warranted free of capture, seizure, arrest, restraint, or detainment, 
and the consequences thereof or of any attempt thereat (piracy 
excepted) and also from all consequences of hostilities or warlike 
Operations, whether before or after declaration of War.” 

2. The risks of Mines and/or Torpedoes and/or Bombs. 

Nevertheless this policy is warranted free of— 

(а) Any claim arising from inherent vice or nature of the subject-matter 
insured loss of market or delay but this clause (a) shall in no case operate 
so as to exclude a claim that would have been recoverable under the policy 
if the F. C. & S. clause had not been deleted. 

(б) Any claim based upon loss of or frustration of the insured voyage 
or adventure caused by arrests, restraints, or detainments of kings, princes, 
or peoples. 

(c) Loss or damage due to stoppage of the refrigerating machinery 
caused by shortage of fuel or labour during strikes, lock-outs, or labour 
disturbances. 
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F.A.A. (free of all average), 153, 
222 

F. C. & S. (warranted free of capture, 
etc.), clause 106, no, 126, 152, 166, 
382 
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F.P.A. (warranted free of P/A, etc.) 
clause, 35, 121, 126, 149, 153, 182, 
203, 221, 222, 229, 237, 383 
F.S.R. & C.C. (warranted free of 
strikes, etc.), clause, no, 152, 169, 
382 

" Factors servants and a.ssigns,” 123, 
125, etc. 

Facts, material. See Disclosures, etc. 
Fear of capture or other peril, 113 
Features of policy. See Essential do. 
Finance Acts, 327 

Fire, 103, 118, 121, 180, 197, 198, 202, 
220, 248, 2O1, 263, 271, 275 

-clause (marine policies), 121, 381 

Fire, damage caused by. 181, 229 
Fire in bunkers, 179 

-insurance, 121, 142, 220, 246, 

405 

“ Fire, on," 149. See also Burnt 
Fish, 42, 140, 229 
Fittings, sacrifice of ship's, 248 
Flax, T40, 229 

Floating policies, 46, 60, 63, 74, 87, 
281, 328, 330, 406 

Floods, etc., 151. See also Land 
risks 

Florence, ordinance of, 3, 67 

Florida, 82 

Flour, 140, 155, 229 

- (all risks) clauses, 388 

Fodder, 128 
Fogs, 60, 82, TOO 

Foodstuffs. See Governmental regu¬ 
lations, etc. 

" For account of whom it may 
concern," 73 
Forced. See Discharge 
-. See Sale 

Foreign law, 2, 4, 16, 19, 43, 52, 116, 
144, 172, 209, 214, 244, 255, 
257, 272, 284 

- G/A clause. See G/A clause. 

-. See Currency 

Fortuitous accidents, 99, 149, 199, 
202 

Forwarding. See Reforwarding 
Founderings, 100 

Franchises, 128, 144, 153, 157, 176, 
225, 228, 230, 233, 237, 271, 279 
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Fraud, 36, 37, 73, 95, 107, 137, 200, 
283, 286. See also Misconduct; 
Scuttling, etc. 

Free alongside, 76 

- of all average, 153, 222 

“ Free of average, unless general,” 143 

- of (from), warranted,” 38, 126, 

141 

-of capture, etc. See F. C. & S. 

clause 

- of particular average. Sec 

F.P.A. clause 

- of strikes, etc. See F.S.R and 

C.C. clause 

-on board, 30, 54, 76 

Freight, etc., 8, 14, 46, 49, 63, 69, 
127, 159, 215, 226, 241, 252, 
261, 265 

-, additional, 127, 215, 236 

-, advanced, 26, 46. 94. 262 

-, chartered, 262 

-contingency (clause, etc.), 50, 

405 

French law. See Foreign law 
Freshwater damage, etc., 160 
” From (at and from) ” 7^ 

- the loading,” 76 

Fruit, 7, 42, 114, 140, 193, 229 
Frustration (clause, etc.), 106, no, 
113, 171, 209. 382 

Fuel, insufficiency of, etc., 40, 41, 
248, 249, 276 

Fundameij^al principles. See Prin¬ 
ciples 

Funds. Sec Deposits; Bottomry ; 
etc. 

Furs, 145 

Gambling. See Wager policies 

- policies. See Act 

Gaming. See Gambling 

Gazette, Lloyd’s list and shipping, 23 

-, London, 332 

General average, 5, 16, 51, 115, 125, 
132, 143. 172, 241, 276 
Apart from insurance, 243 
History, 244 
Definitions, 246 

English and foreign law (which 
applicable, etc.), 245, 255, 257, 
272 

Sacrifices, 247 
Expenditures, 250 
Average adjuster (appointment 
and functions), 235, 242, 254, 277 
York-Antwerp rules, 5, 16, 172, 
244» 255, 267, 273, 341 


General Average— [contd,) 
Contributing interests, 259 

- values, 259 

Amounts made good, 259, 262 
Bonds, 258, 266, 271 
Guarantees, 258, 266 
Deposits, 255, 258, 266, 267, 270, 
273, 277 

Contributions, 52, 124, 264 
Insurance and G/A., 51, 268 
Underwriters’ liability for losses. 
271 

-for contributions, 270 

-for deposits, 270 

Subrogation, 271, 272 
Calculation of claims, 270-272 
Supporting documents, 273 
General average, etc., clause, 115, 172, 
273. 279, 382 

-knowledge, 35. See also Cus¬ 
tom ; Disclosure, etc. 

” General merchandise,” 93 
Geographical terms, etc., 79, 84 
Germanische Lloyd, 90 
German law. See Foreign law 
Glassware, etc., 93, 281 
God, 72, 158, 176 

Gold, 64, 93. See also Specie, 
etc. 

Good faith, 15, 18, 29, 34, 73, 124, 
184, 200. See also Disclo¬ 
sures ; Fraud, etc. 

-safety, warranty of, 164 

” Good ship or vessel,” 86. See also 
Seaworthiness 
” Goods,” 92 

” Goods and merchandises,” 91 
Governmental regulations, etc., 41, 
44, 84, 106, 109, 168, 172. See also 
Frustration ; Duties, etc. 

Grain, 151, 160, 202, 2H, 221. See 
also Corn, etc. 

Great Lakes of America, 40, 41, 243, 

329 

Gross proceeds, 48, 226. See also 
Proceeds 

- values. See Values 

Grounding, 146. See also Stranding 

- clause, 147, 405 

Guarantees, G/A., 258, 266 

Hague Rules, 5, 16, 244. See also 
Carriage of Goods by Sea Act 
Harbours, 146 
Hats, 205 

Hazardous risks, 7, 281. See also 
Uninsured risks 
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Health authorities. See Govern¬ 
mental regulations, etc. 

Heating, 103, 118, 160 
Heavy weather. See Weather 
Held covered, etc., 88, 138, 171, 173, 

174 

Hemp, 94, 140, 229 
Hides, 103, 140, 145, 160, 198, 205, 
229, 230 

History of marine insurance, i 
-of. See General average ; Sal¬ 
vage charges, etc 
Honour documents, 56, 59, 63 

- policies, 63. See also P.P.I. 

Hooks, damage by, 160, ibr 
Hostilities. See Consequences of 
Hostilities 

Hull insurances, 7, 13, 65, 68, loi, 
119, 167, 213, 261. 263, 329 
Hurricanes, 82 

Tc?:, 60, 82, 180, 181, 229 
Identification, goods incapable of, 202 
Ignorance, 36, 42. Sec also Disclo¬ 
sures, etc. 

Illegality. See Legality ; P.P.I. ; 
Fraud, etc. 

Implied warranties, 38, 84. See also 
Legality and Seaworthiness 
Import duties, 50, 51, 261, 263 
Inchmaree clause, 119 
Increased value, clause, etc., 33, 50, 
400 

Indemnity, letters of, 18 

-, policy a contract of, 44, 208, 

283 

-. See Measure of Indemnity 

India, 62 

Indian. See Coal 

- Ocean, 35, 82 

Information. See Disclosures, etc. 
Inherent vice or nature, 7, 42, 103, 
157, 160, 170, 193, 252 
Inland risks, 6, 40, 65, 76, 82. 88, 
160, 174, 329. See also Land, 
etc. 

-waters and G/A, 243 

Insolvency, 28, 54, 137, 267, 285 
" Institute ” clauses, 165 

- W/A and F.P.A. clauses, 152, 

166, 382-383 

Institute of London Underwriters, 
165 

Insufficient fuel. See Fuel 
Insurable interest, 7, 25, 95, 136, 
184, 328 

-. See Value 
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" Insurance ” includes “ assurance," 
325» 328 

-. See Broker; Certificates; 

Charges ; Companies; Conditions ; 
Documents ; Market; Policy ; 
Premium, etc. 

Insured. See Assured 

- interest. See Subject-matter 

-. See Sum 

- See Value 

Insurer. See Underwriter 
Intention, evidence of. Sec Slip, etc. 
" Interest," 93 

-. See Insurable 

- insured. See Subject-matter 

"-or no interest," 33 

—— policies, 63 
Interior risks. See Inland risks 
Intermediate port. See Port, etc. 
Internal combustion engines, 86, 119 
International Law Association, 5, 16, 

31 

- Union of Marine Insurance, 165 

Interpretation of policy and clauses, 
93. 15L 189 

Invalid, policy, 328. See also Dis¬ 
closure, etc. 

Invoices, 14, .^6, 63, 217, 234, 273 
Iron, 126. See also Dead weight 
cargo 

Ttaliario, Registro, 90 

Jettison, peril of, 113, 118 
Jettisons, 51, 158, 249, 256, 260, 
263, 271 

Jewels, 93. See also Specie, etc. 
Jews, 2 

Judicial process (not an " arrest,” 
etc.), 112 
Jute, 94. 231 

- Association clauses, 400 

Kinds of policies, 63, 329 

Kings, etc. See Restraints of Kings 

-. See Enemies 

Knowledge. See General knowledge 

Label clause, 406 

Labour disturbances. See Strikes, 
etc. 

Lake risks. See Inland risks 
Lakes, Great, of America, 40, 41, 243, 

329 

Land risks, 6. 65, 120, 150, 171, 174, 
181, 220, 328. See also Inland 
risks 

Landing. See Discharge, etc. 
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Landing. See Charges 

- and shipping. See Weights 

Latent defects, 177 
Law. See Acts; Common law; 
Foreign law, etc, 

- cases cited in commentary, 315 

-, maritime, 244, 274, 275 

- merchant, 3 

Leakage. 157, 230, 263 
Legality, 43. 164, 194, 283 

-, warranty of, 39, 43 

Letter of credit, 15 

-. See Subrogation 

Letters of mart (or marque), 108, 
III 

- of indemnity, 18 

Liabilities, 164. See also Assured ; 

Shipowner; Underwriter, etc. 
Liabilities of ownership, 31, 76, 206 
- of third parties. See Ship¬ 
owner ; Bailees, etc. 

- of underwriters. See Perils in¬ 
sured against; Special risks, 
etc. 

Liability to pay premium, 19, 280, 
285, 286 

Lien, on goods for G/A, 258, 265, 267 

-.-S/C, 275 

•- on policy for premium, 19, 27, 

57 

Life salvage, 84, 178, 274 
Lightermen. See Bailees, etc. 
Lighters, \^hterage, etc , 77, 78, 147 
176, 253r 

Lightning, 100, 104 

Lights, extinction of, 168, 194 

Limitation of shipowner’s liability. 

See Non-delivery, etc. 

Liners, 41, 90 

Liquidation. See Insolvency 
Liquor, 43 
Lisbon, 146 
Liverpool, 4, 387 

- Underwriters Association, 163 

Livestock, 92, 128, 161, 281 

- clauses, 401 

Lloyd, Edward, 3 
Lloyd's, AI at, 41, 90 
- Act, 22 

- agents, 22, 23, 62, 131, 185, 

227, 234 

-(underwriters’). 22. 23 

- Average Dept., 255, 267 

- building, 4 

-- Committee, Corporation, etc., 

22, 57, 62, 276 

——, Customs of, 50, 204, 228, 254 


Lloyd’s, History of, 3 

- members, etc., 22, 23 

-. See Policy 

- publications, 23 

—— Register of Shipping, 89 

- Room, 2® 

- seal, 56, 286 

- subscribers, 20, 23 

- Signing Bureau, 56, 286 

- Underwriters, 4, 20, 22, 54, 56, 

67. 95 . 136, 137. 286 

-Association, 165 

Loading, 75, 80, 114 147 180, 181, 
221. See also Voyage in¬ 
sured ; Reloading, etc. 

- List, Lloyd's, 23 

Locked-out workmen. See Strikes, 
Log. See Ship's Log [etc. 

Lombards, 2 

“ Lombard Street,” 2, 135 
London, 2, 4, 20, 21, 55, 77, 79, 137 

- Assurance, 4, 21 

- Gazette, 332 

Loss of market, 7, 157, 170, 252, 257. 
See also Market conditions 

-of package, 78,180,181, 203,221 

- in weight. Sec Weight 

--ratio, 227. See also Franchises, 

etc. 

Losses. See T/L ; P/A ; G/A, etc. 

- recoverable, 97, 219. See 

also causa proxima. 

” Lost or not lost,” 29, 73, 262, 283 
Luggage. See Passengers 
T^yons, 40 

M.V. (motor vessel), 86, 119 
Machinery, 7, 92, 93, 205, 249, 407 

-, breakdown of, 84, 392, etc. 

Made good, damage not, 188, 227 

-, losses, in G/A, 259, 262 

Malicious acts, iii, 157 
Malt, 145 

Manning of vessel, 39, 41. See also 
Crew 

Mansfield, Lord, 2, 67, 135 
Marble, 205 

Marine adventure. See Adventure ; 
Perils, maritime; Marine insur¬ 
ance, etc. 

- clause (fire policies), 121, 405 

-Insurance Act, 3, 33, 67, 135, 

289. See Index to 
Sections, p. 291 

-(Gambling Policies) Act 

3.33.63,319 

-, etc., defined, 6, 149, 328 
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Marine risks, 166, 195 
Mariners. See Crew ; Barratry; 
Negligence, etc. 

Maritime commerce described, 1, 9 

- law, 244, 274, 275 

-. Sec Perils 

Market conditions, etc., 49, 206, 211, 
224, 226. See also Loss of 
market 

-, the insurance, 20, 55 

-. See Values 

Marks, etc. See Shipping 
Mart (or marque), letters of, 108, 111 
Master, ship's, 87, 105, 156 199. 

See also Captain ; Barratry ; 
Negligence, etc. 

Material facts 1 4. 

Materiality i I^'^closurcs, etc. 

Mauritius, 82. 

Measure of indemnity, 44, 207, 223. 

227, 242, 270, 279. Sec 
also Value insured, etc. 

-See Value insurable 

Meat, 42, 65, 205 

-, etc., frozen, clauses, 65, 389 - 

399, 408. 411 

Medical aid at sea, 84. 178, 274 
Mediterranean Sea, Go, 79 
Memorandum of the j)olicy, 128, 140, 
178, 190, 221, 229, 237, 269, 272 
Men of war, peril of, no. See also 
War risks ; Collision, etc. 
Merchandise. See Goods 

“-, General," 93 

Merchant, law, 3 

Merchantmen. See Collision, etc. 
Merchants, 8, 9, 14, 54, 61, 141, 161, 
166, 254, 267 

Mines, risk of, 1O8, 200. See also 
War risks, etc. 

Misconduct of assured, etc., loi, 107, 
156. See also Fraud; Crew, 
Master ; Shipowner ; etc. 
Misdescription. See Errors; Dis¬ 
closures, etc. 

Misrepresentation. See Disclosures, 
etc. 

Missing ships, 100, 200, 204 
Mistakes. See Errors ; Disclosures, 
etc. 

Mixed sea and land risks, 6, 174, 
328, 329. See also Land risks 
Modern commerce described, i, 9 
Money, 93. See also Specie, etc. 
Monsoons, 35, 60, 82 
Montreal, 82, 329. See also St. Law¬ 
rence, etc. 
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Mortality of livestock, 128, 161 
Mortgages, etc., 27, 54, loi, 107. 

See also Bankers, etc. 

Motor vessels, 86, 119 
" Moveables," 93 
Mud, damage by, 160 
Mutiny, to 8, 109 
Mutual insurance, 21 

- obligations, 13. See also 

Assured ; Shipowner ; Cap¬ 
tain. etc. 

Myrabolans, 231 

Name of assured, 72 

-of master, 87 

- of vessel, 86, 88, 174 

Named policies, 41, 64 
Names of underwriters, 57, 138, 329 
Nationality. 44. Sec also Enemies ; 
Foreign ; Neutrality ; etc. 

- of ship, 44 

Nature. Sec Inherent vice, etc. 
Navigation. See Negligent naviga¬ 
tion 

Negligence of assured, etc., 36, 103 

-of broker, 37, 37 

-of master, crew, etc., 101, 105, 

ri6, 156, 195, 198 

-of shipowner, 16, 116, 177. 

See also S.O.L. 

Negligent burning, 103 

-navigation, 194, 195, 199 

Net market. See Values 
—•— values claii.se, 49, 406 
Neutrality, warranty of, 164 
"New for old " (G/A repairs), 264 
New York, 75 

Nitrate (standard) clauses, 402 
" No cure, no pay," 276 
Non-attachment of risk, 281. See 
also Voyage insured, etc. 
Non-delivery (clause, etc.),16,158,406 
Non-disclosure. See Disclosures, etc. 
Non-marine, 22, 121, 329, 405 
Non-tidal waters, 243, 329. See also 
Rivers, etc. 

Norske Veritas, 90 

Northern Africa, 108 

North German Code, 2 

Note. See Cover note 

Notice of abandonment, 133, 210 

-of claim, etc., 185 

Notoriety. See General knowledge 

Obligations, mutual, 13 

-. See Assured; Shipowner; 

Captain, etc. 
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Oil. 157. 263 

-, damage by, etc., 119, 160, 161 

Omissions. See Errors, etc. 

" On account of whom it may con¬ 
cern," 73 

" On deck." See Deck cargo 
" On fire," 149. See also Fire 
" On risk," 58 

" On the whole " (average payable), 
232 

Onus of proof, 155, 184, 200 
Open covers, 41, 46, 59, 74, 151, 407 

-policies. See Floating policies 

"-" risks, 56, 63, 283 

Ordinance of Florence, 3, 67 
" Ordinary course of transit," 170, 175 
Ordonnance de la Marine, 2 
Ores. 42 

" Original " (assured, underwriters, 
etc.), 32, 93 

Other cargo, damage by, T03, 160 

- perils, all, 117 

Outward and homeward voyage, 329 
Overdue vessels, 204 
Over-insurance, 47, 208, 283 
Over-valuation, 95 
Ownership not determinable, 202 

-, responsibilities of, etc., 31, 76, 

206 

P/A. See Particular average 
P.P.I (pc^cy proof of interest), 33, 
34, 63,^82, 407 
Pacific, 60, 82 

Package, loss of, 78, 180, 181. 203, 
221. See also T/L of part 
Packing, 36, 138, 162, 230, 231, 
281 

Papers. See Documents 

- of value, 92. See also Specie 

Paris, declaration of, 108, iii 
Part, total loss of, 47, 203, 221 
Partial interests, 27 
- losses, 47, 140. See also Par¬ 
ticular average, etc. 
Particular average, 48, 128, 143, 219, 
270, 271 

Calculation of claims, 48, 223 
Damage and depreciation, 226 
P/A warranties, etc,, 128, 143,176, 
178, 222, 229, 272, 279. See also 
F.P.A. and Franchises 
Subrogation, 234 
Supporting documents, 234 
Total loss of part, 221 
Values and apportionment, 47, 
176, 180, 203, 222 


Particular average only policies, 154, 
240, 403 

-Warranties, etc. See 

above 

-charges, 52, 125, 132, 143, 172, 

241, 252, 274. See also Sue 
and labour 

Parties, the, in commerce, 9. See also 
Merchant; Shipowner ; Banker ; 
Assured ; Underwriter; Broker, 
etc. 

Passengers (mutiny, theft, etc.), 108, 
109 

Passengers' luggage, 258. See also 
Personal effects 
" Pay as may be paid," 32 
Pears clauses, 384 
Peas, 145 

Penalties, etc., Stamp Act, 330 

-, etc., wager policies, 33 

Peoples, etc. Sec Restraints 
Pepper, 231 

Percentage of depreciation, 225. See 
also Franchises, etc. 

Perils, all other (ejusdem generis), 117, 
120, 160 

-, insured against, 6, 97, 143, 152, 

156.193,237.278 

- of the sea. See Seas, etc. 

-, the maritime, 6, 15, 119, 149, 

15b. T58, 161, 180, 216, 230, 
328 

Perishables, 42, 146. See also In¬ 
herent vice 

Personal effects, 92, 222, 258, 329 
Petroleum in tins, 211 
Petty theft. See Theft 
Pickings (clause, etc.), 228, 404 
Pilferage. See Theft, etc. 

Pilots, with or without, 178 
Pirates, 107, 109, 167, 169, 204, 269 
Placing insurances, 19 
Plague. See Governmental regula¬ 
tions ; Frustration, etc. 

Plate. See River Plate 
Policies, classes of, 63, 329 

- issued abroad, and stamp duty, 

330 

Policy, amendments, 152 

-, interpretation of, 3, 70, 151, 

189 

- of insurance, 7, 14, 57, 217, 234, 

273f 328 

-proof of interest, 33, 34, 63, 

282, 407 

- rendered void, etc., 328. See 

also Disclosure, etc. 
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Policy, rules of construction, etc., 71, 
73. * 9 o» 3 ^ 3 - See index to 
Act, etc., 293 

-. See Essential features of policy 

-, standard form of, 2, 3, 67 -151, 

140, 152, 165, 269 
Political and executive acts, 112 
Port, definition of, etc., 79, 81 
-, intermediate, 40, 85, 205, 236, 

250. See also Port of refuge, 
etc. 

- of loading, destination, etc. 

See Voyage insured 

- of refuge, distress, etc, 51, 84, 

130, 148, 180, 181, 205, 240, 

251, 256, 263 

-risks, 40, 329. Sec also Inland 

risks 

Ports of discharge, several, 84 
Postal packets, 258 
Posting (missing ships), 204 
Practice. Sec C'ustom, etc. 

Precious metals, stones, etc. See 
Specie, etc. 

Premium, 19, 26, 46, 49, 55, 57, 63, 
94, 137, 159, 208, 280, 285, 
331. Sec also Rates 

-, apportionment of, 282 

-. See Returns of Premium 

-to be arranged, 88, 138, 171, 173, 

174.328 

Price, sale, 48 

Prima facie claims. See Onus of 
proof 

" Fhrime cost,*' 26, 46, 208, 223. 

See also Value insured 
Princes, etc. See Restraints 
Principals. See Assured and Under¬ 
writer 

Principles fundamental to insurance. 
Private enterprise, 7, 22 [25 

Privateers, 107, in 
Prize Courts, 195 

Proceeds, 48, 205, 224, 226, 263, 268, 
278 

Produce broker, 225, 234 
Profit, 26, 46, 159 

Prohibitions, 43, 168. See also 

Governmental regulations; Frus¬ 
tration ; Wager policies, etc. 
Proof. See Onus of Proof 
Proportion. See Measure of in¬ 
demnity ; Apportionment, etc. 
Protest, 217, 234 

Proving claims. See Claims ; Ex¬ 
penses, etc. 

Proximate cause, 97, 180, 192 


Quantum of interest, 27 
Quay. See Land risks, etc. 
Quotations, 58 

R/I. See Reinsurance 
R. & C.C. (riots and civil commo¬ 
tions). See F.S.R. & C.C. 

R/P. See Returns of premium 
Rafts. See Craft, etc. 

Rail, 88. See also Land risks 
Rain, heavy, 60. See also Land 
risks 

Rain water, 151, 160. See also Land 
risks 

Rates of premium, 55, 58, 60, 92, 
104, I38,n66. See also 
Premium 

-. See Stamp duty 

Ratification by assured, 29 
Ratio of loss, 227. See also Fran¬ 
chises, etc. 

Rats and vermin, 102, 157, 198 
Reasonable, 81, 85, 138, 171, 176, 204 
Reasonably attributed to, 180, 181 
Rebellion. See Civil war, etc. 
Receipts. See Deposit (G/A) 
Reconditioning (expenses, etc.), 123, 
130, 215, 228, 236, 240, 251 
Record, American, 90 
Red Sea, 108 

Reforwarding charges, 123, 182, 209, 
215, 238, 252 

Refuge. See Port of refuge 
Refunds (G/A, etc.), 255, 266 
Registers of shipping, 89 
Registro Italian©, 90 
Regulations. See Governmental 
regulations, etc. 

Reinsurance (clause, etc.), 32, 93, 
328, 407 

Reinstatement clause, 331, 407. See 
also Block policies 
Reloading charges, etc., 252, 256 
Remedies. See Rights, etc. 

Repairs, 84. See also Made good 
Replacement clause, 408 
Reports of sailings, 23 

-. See Survey 

Representations. See Disclosures, etc. 
Respondentia (bonds, etc.), 32, 268 
Responsibilities. See Assured ; Ship¬ 
owner : Captain ; Salvor, etc. 
Reshipping. See Reforwarding 
Restraints, 44, 109, iii, 112, 166, 
171. See also Frustration ; Ene¬ 
mies, etc. 

Return voyage, 329 
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Returns of premium, 36, 57, 163, 280, 
331 

Revenue. See Stamp duties ; Im¬ 
port duties ; Smuggling, etc. 
Revolution. See Civil war, etc. 
Rhine, River, and G/A, 243 
Rhodian law, 244 
Rhone, River, 40 
Rice, 145, 231 
Riga. 82 

Rigging, sacrifice of (G/A), 248 
Rights, etc., 164, 265, 267 

- and remedies. See Subrogation 

- in G/A, 243, 259, 265, 268 

- of underwriters, etc., 183 

Riots and civil,commotions, 112, 169. 

See also F.C. & S., etc. 

Risk, acceptance of, 58, 184 
“-, on,‘’ 58 

“ Risks ” (insurances so described), 19 

-- insured. See Perils 

-, Marine, i66, 195 

-. See Uninsured and sjK’cial 

risks 

-. Sec War risks 

River Cork, 146 

- Plate, 146, 148 

-, 10 days clause, 65, 408 

- Rhine and G/A, 243 

-Rhone, 40 

-risks, 40. See also Inland 

risks 

- St, L^^wrcnce, 40, 60, 215, 329 

- Tagua^, 146 

Robbery. See Thieves ; Theft, etc. 
Rocks, 100 
Roman law, 274 
Room, Captains', Lloyd’s, 4 

-Lloyd’s, 20, 55 

Routes, 6, 35, 84, 85 
Rovers, 107 

Royal Exchange, 4, 136 

-Assurance, 4, 21 

Rules. See Hague ; Vienna rules 

- of Practice of Association. 

See Average Adjusters 

- for construction of policy. See 

Policy 

“ Running landing numbers,” 230, 
Russia, etc., 109, 112 [233 

Rye, 130 

S/A. See Salvage Association 

- (subject to approval). 

Quotation 

S/C. See Salvage charges 
S.G. (ship, goods, etc,), 139 


S.O.L. See Shipowners; Non¬ 
delivery, etc. 

S.O.S. calls, 84 

S.R. & C.C. See F'.S.R, & C.C. 

S.S., S.V. (steamer, sailing vessel), 86 

Sacrifices (G/A), 247 

” Safely landed,” 77 

” Safety, good,” 164 

Sailing date, warranty of, 138, 162 

Sails, exceptional use of, 249 

St. Lawrence, River, 40, 60, 215, 329 

Sale, Bill of, 217, 234 

-, contract of, 28, 54. See also 

Invoice, etc. 

-.forced, 131, 268. See also 

Proceeds, etc. 

- of Goods Act, 30 

-price, 48. See Prime cost; 

Expenses on sale, etc. 

Salt, 140, 145, 229 
Saltpetre, 145 

Salvage and salvage charges, 52, 125, 
132, 143, 172, 241, 252, 274 

- Association, 131, 133, 227. 276 

- awards, 274, 275 

- contracts, 276 

- losses, 206, 224 

-proceeds, 278. See also Pro¬ 
ceeds 

- services, 178, 274 

“-^ without benefit of,” 33 

-and wrecking companies, 275 

Salvors, 32, 132, 275, 276 
Scuttling, loi, 178, 196, 248 
Sea-cocks left open, 156 
Seal, Corporate, 139, 286 

-, Lloyd's, 56, 286 

Seas, perils of the, 99, 158, 195 
Sea-water damage. 200, 220 
Seaworthiness of cargo, 42 

- of vessel, 39, 87, 100, 156, 177, 

200, 249, 276 

Securities, 93. See also Specie, etc. 
Security. See Deposits ; Insolvency, 
etc. 

Seed, 140, 229 

Seizure, peril of, iii, 167. See also 
Capture, etc. 

Seller, 14, 26, 30, 48, 54, 136, 224, 
229. See also Merchant, etc. 

” Separately insured, as if,” 176, 232 
Series, 230 

” Servants, factors and assigns,” 123, 
125 

Services. See Broker; Salvage; 

Shipowner, etc. 

Set-off, 285 


See 
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Shallow waters, 147 
Sheep’S“back, 65 
Shifted cargo, 84 
Ship, 15, 44. See also Hull 
" Ship or vessel," 80 , 184 
Shipowners, i, ii, 14, 16, 89, 102, 
156, 174, 177, 186, 254, 265. See 
also Freight ; B/L, etc. 
Shipowners’ interests, 8. See also 
Hull 

- liability. See Non-delivery, etc. 

- responsibilities, etc., 15, 116, 

120, 130, 158, 161. 207 
" Shipped," B/L, 17 
Shippers, 8, 14, 27, 61, 250 
Shipping, Sec Documents 

- expenses, 46, 94, 124, 208. 

See also Freight; Reforward- 
ing, etc. 

- marks, etc., 56, 91, 94, 202 

-Values 

-. See Weights 

Shipping Gazette, Lloyd's List aitd, 23 
Ship’s log, 234 
Shoals, 100 

Shortage, 159, lOo, lOi 
Short delivery, 159 

- interest, 281, 331 

Signature of policy, 56, 71, 138, 328, 
330 

Signing Bureau, T.loyd’s, 56 
Silk, 231 

Silver, 93. See also Specie 
Sinking, 107, 147, 149, 153, 179, 181, 
204, 220, 229, 238, 253, 275 
Skimming clause, 228, 404 
Skins, 140, 145, 160, 229 
Sling losses, 78, 221, See Package, 
loss of 

Slip, 55, 192, 330, 331 
-, closing, 56 

Small damage, 140, 231. See also 
Franchises, etc. 

Smoke damage, 103, 118 
Smuggling, 43, 194. See also Legality; 

Import duty, etc. 

Solvency. See Insolvency 
" So valued," 92, 227 
Sound value. See Values 
South Africa, 64 

Special charges. See Particular 
charges 

-- See Uninsured risks 

Specie, 93, 155 

- (kind), change of, 204 

-. See Values, Apportionment of 

Spirits, 50, 229 
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Spontaneous combustion, 104. See 
also Fire, etc. 

Stamp Act and duties, 3, 57, 62, 64, 
95 » 323. 328 

Standard form of policy. See Policy 
Statement, average, 172, 254, 264, 
266, 273 

Statute of Limitations, 286 
Steam explosions, 105, 118 
" Steamer and/or steamers," 41, 64, 
88 

Steamers, 86 

Store, etc., risks, 82. See also Land 
risks 

Storms, etc., 82, 120 
Stranding, 145, 151, 153, 176, 179, 
181, 220, 229, 234, 237, 248, 
253. 275 

-, voluntary, 147, 249, 256 

Stress of weather. See Weather 
Strikes, etc., 109, 157 

- (excluding) clause, no, 152, 

169, 382 

- (including) clause, 170, 408 

- risks only policies, 154 

Subject-matter insured, 54, 91, 328 

- to approval. See Quotation 

-- to average, 142, 220, 404 

Subrogation, 31, 120, 159, 177, 186, 
206, 210, 217, 234, 271, 273 
Subscription, 138 
Substituted expenses, 254, 257 
Successive losses, 187, 208 
Sue and labour charges, 125, 143, 208. 

See also Particular charges 

-clause, 123, 185, 188, 214, 

241, 237, 278 

Suez Canal (clause, etc.), 146, 405 
Sugar, 140, 221, 229. 231 
Sum insured, 45, 65, 91, 95, 139, 207 
225, 227, 270, 329, 331 
Sunk. See Sinking 
Supplier. See Seller, etc. 

Supplying of vessel, 39 
Surgical aid at sea, 84, 178, 274 
Surprisals, in See also Capture, etc. 
Survey (reports, etc.), 185, 227, 234, 

273, 409 

Sweat, t6o, 161, 230 

T.L.O. (total loss only), 126, 153, 222, 
240, 270, 279, 403 
Tagus, River, 146 
Tail series, 233 
Taint damage, 119, 160 
Takings at sea, in. See also 
Capture, etc. 
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Tallow, 114, 231 
Tariffs, premium, 166 
Tea, 50, 99, 229, 231 
Terminus a quo, 76, 174. See also 
Voyage insured 

- ad quern., 77, 174 

Terras, interpretation of, 79, 93 

-. See Conditions ; Policy, etc. 

Theft (clause, etc.), 16, 108, 116, 
158, 170, 185. 200, 230, 410 
Thieves, 107, 121, 158, 204 
Third parties. See Subrogation 
" Thirty days," 64, 175, 320 
Throwing overboard. See Jettisons 
Tidal waters, 147, 243, 274 
Timber See Wood. 

Time after arrival, 64, 174, 329 
Time of acceptance of risk, 58, 184 

-policies, 64, 329 

Tin-lined cases, 3^), 162, 281 
" To pay as may be paid," 32 
Tobacco, 50, 64, 103, 140, 198, 228, 
229, 231, 409 
Torpedoes, 169 

Total losses, 47, 129, 140, 143, 188, 
201 

Actual or absolute, 133, 202 
Constructive, 133, 202, 208 
T/L of part, 47, 203 
Salvage loss, 206, 224 
Abandonment and notice of aban¬ 
donment, 133, 202, 210 
Subrogation, 217 

Calculat^m of claims, 47, 207, 
215 

vSupporting documents, 210, 217 
Total loss of package, 180, 203, 

221 

-of part 47, 203, 221 

-only policies, 126, 153, 

222, 240, 270, 279, 403 

-, unsubstantiated, 201 

" Touch and stay at all places, etc.," 

85 

Towing, 178, 254, 275, 278 
Trade allowances, 157, 263 

- routes, 6, 35, 84, 85 

Trading with enemies, 113 
Tramps, 40, 90 

Transhipment, 78, 89, 175, 180, 181. 
221, 331. See also Reforwarding, 
etc. 

Transit, in, 65, 82, 170, 175, 329 
Tropics, 43 

Trustees (G/A), 258, 267 
Turmeric, 231 
Typhoons, 60, 82 


U.K.C. See United Kingdom, Con¬ 
tinent, etc. 

Uberrimae fidei. See Good faith 
Under-insurance, 47, 283. See also 
Measure of indemnity, etc. 

-manned. See Manning of 

vessel 

Underwriters, 5, 10, 20, 165, 183, 
329. See also Lloyd’s 
-each and severally liable, 45, 

95,138 

Underwriting, 35, 55, 89, 141, i6i 

-agents, Lloyd’s, 22, 23 

" Uninsured, as if," 15, 124, 216 

-and special risks, 155, 230 

United Kingdom, continent of 
Europe, etc., 60, 79, 84 

- States of America law. See 

Foreign law 
" Unless general," 142 
Unrepaired damage, 41, 188, 227, 254 
Unseaworthiness. Sec Seaworthiness 
Unsubstantiated T/L claims, 201 
Unvalued policies, 45-53. 63, 207, 223 
225, 227, 283 
Usage. S<;c Custom 
Usurers, 2 

Valtdity. See Void, etc, 

Valualdcs, 93, 155 
Valuation, excessive, 95 
Valued policies, 45-53, 63, 207, 215, 
223, 227, 284 

"-, so," 92, 227 

" Value, increased," 33, 50, 400 
Values, apportionment of, 47, 176, 
180, 203, 222 

-, bonded, 50, 229 

-. contributory (G/A, etc.), 51, 

259, 270, 279 

-, damaged, 48, 215, 223, 226, 

264 

-, gross, 48, 51, 215, 223, 226, 

258, 263, 277 

-, insured and insurable, 45-53, 

91, 94, 184, 207, 223, 224, 
227, 242, 270, 279 

——, market, 215. 226, 258, 263, 277 

-, net, 49, 51, 223, 258, 261, 263, 

266, 268, 406 

-, shipping, 94, 159 

-, sound, 48, 223. See also 

Values, Gross ; Net; Mar¬ 
ket, etc. 

-, wholesale, 215, 226. See also 

Values, Gross ; Net; Mar¬ 
ket ; etc. 
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Venture. See Adventure ; Legality, 
etc. 

Veritas, Bureau, 90 

-, Norske, 90 

Vermin. See Rats, etc. 

Vessel. See Ship 

-. See Seaworthiness of 

Vice pfopre. See Inherent vice 
Vienna Rules, 31 
Vladivostock, 82 

Void, policy rendered, etc., 328. See 
also Disclosure, etc. 

Voyage, change of, 80, 173, 282 

- insured, 40, 75, 99, 171, 174, 

184 

- out and home, 329 

- policies. 64, 329 

- and time policies, 64, 328 

W.A., W.P.A. (with particular aver- 
age), 153, 181, 230. See also 

Particular average 

W.R.O (war risks only), 154, 168. 410 
Wager policies, 33, 63. See also 
P.P.I., etc. 

Wages, etc., of crew. See Crew 
Waiver clause, 123, 132, 185, 214 
War, the European, 7. 12, 40, loi, 
113, 159, 161, 166, 172, 

194 

-^ declaration of, 112, 168 

- risks, 84, 109, 121, 166, 195, 

200, 210, 270 

-(excluding). See F.C. & S. 

clause 

-(including) clause, 168, 

410 

-Insurance Scheme, 7 

-only policies, 154, 168, 

410 

War-like operations, ni, 168, 195 
Warehouse charges, 123, 180, 182, 
206, 238, 250, 252, 256 

- risk, etc., 82, 120, 150, 171, 175 

See also Land risks, etc. 

- to warehouse clause 65, 76, 169, 

170, 174, 329, 331, 382 
Warehousemen. See Bailees 
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" Warranted free of (from),*' 38, 126, 
141 

Warranted. See F.A.A. ; F.P.A. ; 

F.C. & S. ; F.S.R. & C.C., etc. 
Warranties, expres.s, 38, 84, 87, 162, 
184, 282 

-, implied, 38, 84, 184 

-. See Particular average 

Warsaw Rules, 31 

Warships, collision with, etc., no. 
See also Men-of-war ; War risks, 
etc. 

W’^ashing overboard, 114,158, 221, 249 
Water, damage by. See Fresh¬ 
water ; Sea-water; Fire ; G/A., 
etc. 

Waters, shallow, 147 
Wear and tear, 7 

Weather, heavy, stress of, etc., 84, 
147. 148, 157, 182. 202, 205, 240, 
247. See also Port of refuge, etc. 
W'^eights, landing and shipping, 228, 

234 

West Indies, 82 

Wharf charges. 206. See also 
Charges 

-risks. See Land risks 

Wharfingers. See Bailees 
Whisky, 43 
Wliite Sea, 60 
Wholesale. See Values 
Wilful burning, etc,, 106. See also 
Fraud ; Barratry, etc. 

'* Winds and waves,” 99, 100 
Wine, 42, 50, 157, 229, 263 
” Without benefit of salvage,” 33 
” With particular average,” 153, 181, 
230. See also Particular average 
Witnesses, 37, 200 
Wood, 42. 114, 179, 215 

- goods clauses, 403 

W^ool, 64, 114, 228, 231 
Workmen, locked-out. Sec Strikes, 
etc. 

Wrecking companies, 275 

YoRK-Antwerp Rules, 5, 16, 172, 
244,255.267,273,341 
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10 in. by 6 in. Clntli gilt, 618 pp. 2 !s. net. 

AUDIT PROGR.VMiMES, By E. E. Spicer and E. C. Pegler. In demy 8vo, 
cloth gilt, 124 pp. 4 s. 6d. net. Eighth Edition. 

SHARE TRANSFER AUDITS. By R. A. Davies, A.C.l.S. In crown 8vo. 
cloth gilt, 96 pp. 3 s. 6d. net. 

MULTIPLE SHOP ACCOUNTS. By R. F. Daly. A.C.A. In demy 8vo. cloth 
gilt, 192 pp. 78 . 6d. net. 

HOSIERY COST ACCOUNTS. iW Stephen F. Russell. A.C.W.A. In demy 
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Ridgway. F.C.A. In demy 8vo, cloth gilt, 120 pp. 5 s, 

COST ACCOUNTS FOR THE METAL INDUSTRY. By H. E. IHrkes, 
M.Com., A.C.W.A. In demy 8vo. cloth gilt, 156 pp. 10 s. 6d. net. 

FUNDAMENTALS OF PROCESS COST ACCOUNTING, THE. By L. A. Wight, 
A.C.W.A. In demy 8vo. cloth gilt, 112 pp. 78 . 6d. net. 

DOCUMENTS OF COMMERCE. By F. A. Willman, Cert. A.I.B In demy 
8vo, cloth gilt, 288 pp. 58 . net. 

COST ACCOUNTING- By Leslie A. Schumer, Associate, Commonwealth In- 
stitutc of Accountants, Fellow, The A u'itralasian Institute of Cost Accountants 
{ Incorporated), etc. In demy 8vo, cloth gilt, 262 pp. 128 . 6d. net. 

COST ACCOUNTS IN RURRER AND PLASTIC TRADES. By Thomas W. 
Fazakerley. In demy 8vo, cloth gilt, 96 pp. 5 b. net. 

STANDARD COSTS. By H. E. Kearsey, A.C.W.A., A.M.I.A.E. In demy 8vo, 
cloth gilt, 188 pp. 7s. 6d, net. 

PRIMER OF COSTING. By R. J. H. Ryall. In demy 8vo, cloth, 115 pp. 
38 , 6d. net. 

DICTIONARY OF COSTING. By R. J. H. Ryall. In demy 8vo, cloth gilt, 
390 pp. 10 s. 6d. net. 



PITMAN'S BUSINESS HANDBOOKS 


3 
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Third Edition. In demy 8vo, 812 pp. 5 s. net. 

INVESTIGATIONS: ACCOUNTANCY AND liNANClAL. By J. H. Burton. 
In demy 8vo, cloth, 172 pp. oS. net. 

SECRETARIAL BOOK-KEEPING AND ACCOUNTS. By H. E. Colesworthy 
A.S.A.A. In demy 8vo, cloth gilt, 364 pp. 5 s. net. 

HOTEL BOOK-KEEPING. By Margaret E. Pitcher. In crown 8vo, cloth, 
68 pp. 2s. 6 d. 

HOSPITAL ACCOUNTING AND SECRETARIAL PK.VCTICE. By Frank 
Dean, F.C.I.S., etc., and C. H. Spence, F.C.C.S., etc. In demy 8vo, cloth 
gilt, 160 pp. 7 s. 6d. net. 

THE ACCOUNTANT’S DICTIONARY. Edited by F. W. Pixley, F.C.A., 
Barrister-at-Law. Third Edition. In two vols., crown 4 to, half leather. 
1100 pp. £3 78 . 6d.net. 

MUNRO’S BOOK-KEEPING AND ACCOUNTANCY. By A. Munro. F.C.I.S. 
Revised by Alfred Palmer, A.S.A.A. In crown 8vo, cloth. 720 pp. 68. 
Eleventh Edition. Key 78 . 6d. net. 

BOOK-KEEPING FOR RETAIL CLASSES. By John Miller Anderson, 
F.L.A.A. In demy 8vo, cloth gilt, 216 pp. 08. 

BOOK-KEEPING AND ACCOUNTS. By E. E. Spicer, 1 C A . and E. C. 
Pegler, F.C.A. Ninth Edition. Edited by W. W. Bigg, F.C.A., F.S.A.A., 
and H. A. R. J. Wilson, F.C.A., F.S.A.A. In crown 4 to, cloth gilt, 
547 pp. 20 s. net. 

MODERN METHODS OF STOCK CONTROL. By N, Gerard Smith, M.I.P.E. 
In crown 8vo, 100 pp. 3 s. 6 d. net. 



PITMAN’S BUSINESS HANDBOOKS 


THE ACCOUNTS OF EXECUTORS, ADMINISTRATORS, AND TRUSTEES. 
By William B. Phillips, F.C.A., A.C.l S. Seventh Edition. In demy Svo, 
cloth gilt, 162 pp. 58. 

APPORTIONMENT IN RELATION TO TRUST ACCOUNTS. By Alan F. 
Chick, Incorporated Accountant. In demy Svo, cloth, 160 pp. 6s. net. 

PROFITS AND BALANCE SHEET ADJUSTMENTS. By P. Taggart, 
F.S.A.A., A.I.M.T.A. In demy Svo, cloth gilt, 130 pp. 6s, net. 

BUSINESS BALANCE SHEETS. By F. R. Stead. In demy Svo. cloth gilt. 
160 pp. 108.6d.net. 

BALANCE SHEETS: HOW TO READ AND UNDERSTAND THEM. By 
Philip Tovey, F.C.I.S. In demy Svo, cloth, 110 pp. 3s. 6d.net. 

MODERN METHODS OF BOOK-KEEPING. By R. H. Epps. Charf^red 
Accountant. In demy Svo, cloth, 343 pp. 4 s, 

A COURSE IN BOOK-KEEPING. By R. W. Holland, O.B.E., M.A., M.Sc.. 
LL.D. Revised Edition. In demy Svo, cloth, 370 pp). 4 s. 

DEPRECIATION AND WASTING ASSETS, and Their Treatment in Com- 
puting Annual Proflt and Loss, By P. D. Leake, F.C.A. Fourth Edition. 
In demy Svo, cloth gilt, 257 pp). log. net. 

COMMERCIAL GOODWILL, Its History, Value, and Treatment in Accounts. 
By P. D. Leake. Second Edition. In demy Svo. cloth gilt, 284 j)p. 
158 . net. 

SINKING FUNDS, RESERVE FUNDS, AND DEPRECIATION. By J. H. 
Burton, Incorporated Accountant. Second Edition. In demy Svo, 140 pp. 
3s. 6d. net. 

FOREIGN CURRENCIES IN ACCOUNTS. By A. E. Halls. In demy Svo. 
clotl\i> 156 pp. 3 b. 6d. net. 

I 

CURRENCY ACCOUNTS IN STERLING BOOKS. By C. Ralph Curtis. 
Fellow of the Institute of Bankers, In demy Svo, cloth gilt, 120 pp. 28. 6d. 
net. 

BUILDERS’ ACCOUNTS AND COSTS. By Robert G. Leggb. In demy 
Svo, cloth gilt, 130 pp. 3s. 6d. net. 

BUSINESS ACCOUNTS AND FINANCE, By W. Campbell, Chartered Secret 
tary. In foolscap Svo, leatherette, 64 pp. Is. net. 

COMMERCE AND CORRESPONDENCE 

THE THEORY AND PRACTICE OF COMMERCE. Edited by G. K. Bucknall, 
A.C.l.S., assisted by Specialist Contributors. Third Edition. In demy Svo, 
cloth gilt, 612 pp. 78. 6d. 

QUESTIONS AND ANSWERS ON BUSINESS PRACTICE. By E. J. 
Hammond. In demy Svo, cloth, 140 pp. 8s, 6d. net. 

THE PRINCIPLES AND PRACTICE OF COMMERCE. Bv James Stephen¬ 
son, M.A., M.Com., D.Sc. In demy Svo. cloth gilt, 897 pp. Ss. 6d. 

THE PRINCIPLES AND PRACTICE OF COMMERCIAL CORRESPONDENCE. 
By James Stephenson, M.A., M.Com., D.Sc. In demy Svo, 308 pp. 58. 




PITMAN’S BUSINESS HANDBCX)KS 


5 


MANUAL OP COMMEKOIAL CORRESPONDENCE. By Rowland Fry, 
B.Com. Tn crown 8vo, cloth, 324 pp. 5 s. 

ENGLISH MERCANTILE CORRESPONDENCE. In crown 8vo. cloth gilt, 

260 pp. 88. 6d. 

ENGLISH AND COMMERCIAL CORRESPONDENCE. By Hiromu Nagaoka, 
and Baniel Thkophilus. B.A. Edited by James Stephenson, M.A., 
M.Com., D.Sc. Ill demy 8vo, cloth, 188 pp. 3 s. (id. 

COMMERCIAL CORRESPONDENCE AND COxMMERCIAL ENGLISH. In 

crown 8 VO, cloth, 316 pp. 38 . 6d. 

LETTER WRITING: A GUIDE TO BUSINESS CORRESPONDENCE. By 
G. K. Bucknall, A.C.l.S. (Hons.). In foolscap 8vo, leatherette, 64 pp. 
Is. net. 

THE PRINCIPLES OF COMMERCIAL HISTORY. By James Stephenson, 
M.A., M.Com., D.Sc. In demy 8vo, 279 pp. 58 . 

THE PRINCIPLES AND PRACTICE OF COMMERCIAL ARITHMETIC. 

By P. W. Morris, M.A., B.Sc. (Hons.). Third Edition. In demy 8vo, 
426 pp. 78 . 6d. 

MODERN BUSINESS AND ITS METHODS. By W. Campbell Chartered 
Secretary. In crown 8vo, cloth, 493 pp. 7 s. 6d. 

WHOLESALE AND RETAIL TRADE. By William Campbell Chartered 
Secretary. In demy 8vo, cloth gilt, 248 pp. 2 s. 6d. 

INSURANCE 

INSURANCE. By T. E. Young, B.A., F.I.A., F.R.A.S. Fourth Edition. 
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ENGLISH-FRENCH AND FRENCH-ENGLISH DICTIONARY OF BUSINESS 
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of the Words and Terms used in Commercial Correspondence. By G. R. 
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BARETTPS ITALIAN AND ENGLISH DICTIONARY. Compiled by Guo- 
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PtrHAN’S BUSINESS HANDBOOKS SI 


PITMAN’S 

“ART AND LIFE” 

SERIES 

General I^ditor: 

WRIGHT WATTS MILLER, B.A. 

London (Itrst Class Hons.), M.Ed., Manchester 
Late Campbell Clarke Scholar, University College, London, 

Lecturer of the Borough Road College, and to L.C.C. Litetary 
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COMMON COMMODITIES 
AND INDUSTRIES SERIES 

In each of the handbooks in this series a particular product or industry is 
treated by an expert writer and practical man of business. Beginning with 
the life history of the plant, or other natural product, he follows its develop¬ 
ment until it becomes a commercial commodity, and so on through the various 
phases of its sale in the market and its purchase by the consumer. Industries 
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